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Executive Summary
Businesses in Atlantic Canada operate in a small market that is further fragmented by
provincial borders that have led to different standards and regulations. These differences,
along with policies that favour local firms, create barriers to interprovincial trade, labour
mobility and business activity, increase costs for businesses and consumers, and reduce
the resources available to firms to invest in innovation and business development. They
can place Atlantic firms at a competitive disadvantage relative to those in larger
provinces, and impede their international competitiveness.
In March 2015, the Government of Nova Scotia and the Government of New Brunswick
. Prince Edward Island officially joined the Joint Office in November 2015 with
Newfoundland and Labrador joining in December 2016, making the Joint Office an
Atlantic initiative. The mandate of the Joint Office is to create a better climate for doing
business in and among the four provinces by reducing red tape created by unnecessary
regulatory differences between provinces, and by eliminating barriers to the free flow of
goods and services among them.
The four Atlantic Premiers have adopted a regulatory Charter, outlining a shared vision
for regulation. Through the Joint Office, the Premiers have made progress in aligning and
reducing the regulatory burden in several specific areas.
APEC completed a report for the Joint Office in 2016. Based on its research and analysis,
APEC identified four broad guidelines or recommendations for regulatory reform in
Atlantic Canada. The first was that regulatory reform prioritize areas that will have the
largest economic impact. APEC identified several specific priority areas for the Joint
Office to consider; the Joint Office is already active in many of these areas.
The second recommendation was for an effective and comprehensive trade, regulatory
and cooperation agreement among the Atlantic provinces to supplement and
complement the work of regulatory reform in specific areas.
This report is intended to provide further research and advice to help frame the rationale
for a regional regulatory agreement; the scope and nature of such an agreement; and
discuss how such an agreement would be implemented, including consideration of how
it would fit with the new Canadian Free Trade Agreement and the existing work of the
Joint Office on specific regulatory initiatives.
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Lessons for Atlantic Canada from Other Agreements
Barriers to internal trade exist in many federal states, although their severity varies. Based
-national and international agreements to reduce
barriers to trade and mobility, the following four features are identified as important to
ensure their effectiveness. First an agreement must be comprehensive in scope,
favouring a negative list approach where everything is included unless specifically
excluded. An agreement should be relatively quick to negotiate and implement, to ensure
the benefits to regulatory alignment are achieved in a timely manner. It should have
means such as dispute settlement mechanism to help ensure the agreement is
implemented and upheld. Finally, it should be improved over time, with regular
monitoring and assessment.
In addition, success at internal trade reform benefits from a precipitating event or crisis; a
broad and deep agenda; an institutional champion; a creative approach to decision
making; and enshrining reforms in the legal system.

Options for an Atlantic Regional Agreement
The current regulatory reform initiative underway among the four Atlantic provinces is
welcome. Although relatively new, progress is being made. There are, however, many
regulatory issues to address; and the current step-by-step status-quo approach risks
losing momentum.
In addition, the Joint Office does not yet seem to be fully operating on a regional basis as
originally intended. For example, Nova Scotia is the only province to date to have a fulltime regulatory lead who is only focused on regulatory issues to support the work of the
Joint Office and it is the only province to have hired and funded staff to support the work
of the Joint Office. The Joint Office does not have its own, independent website in the
same way that other regional organizations do, such as the Council of Atlantic Premiers,
and the Joint Office has not produced its own annual report: Prince Edward Island and
Nova Scotia (ORASE) released separate annual reports in 2016 but only Nova Scotia
Joint Office are designed to address these issues.
Negotiating a traditional regional trade agreement has some merits, but may take years
to negotiate anything substantive and is not likely to have meaningful impact on
regulatory alignment without specific processes and structures to facilitate this.
recommendations for a hybrid agreement are designed to address this issue.
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An effective, regional regulatory agreement could help: broaden, accelerate and sustain
the current regulatory reform initiative; provide a useful mechanism for ensuring
stakeholder input on evolving priorities; ensure transparency and accountability to
stakeholders; provide a useful communication tool to raise the profile of regulatory
reform, build commitment and support; and solidify and ensure ongoing incentives for
reform.
APEC proposes a hybrid approach, an Atlantic Regulatory and Cooperation Agreement
(ARC) that is designed to solidify an ambitious commitment to both regulatory reform to
reduce unnecessary barriers to economic activity, and to facilitate greater cooperation by
government to reduce unnecessary duplication. This high-level commitment will be
supported by new structures and processes to maintain momentum, including a greater
role for a restructured Joint Office.
The ARC has two key pillars. The first pillar consists of a three-tiered approach to
institutionalize and operationalize the initial goals of establishing the Joint Office and the
regulatory Charter. The first tier specifies the key objectives and regulatory principles that
are being publicly committed to in this initiative. The ARC broadens the commitment to
smart regulation in the regulatory Charter with an enhanced commitment to regional
regulatory alignment and cooperation. This initiative would also be carefully positioned
as part of a broader commitment to economic reform and interprovincial cooperation,
i.e., this is not a minor side agenda but a key part of a broader response to the economic
challenges facing the region.
The second tier is a Ten-Year Roadmap that specifies the timeline for implementation of
the objectives specified under the ARC. Such time-specific deliverables are a key feature
missing from the current process.
The third tier is an annual workplan to outline the detailed work of regulatory alignment
that will take place each year, consistent with the Ten-Year Roadmap, to achieve the
goals stated in the ARC. Stakeholders are engaged in determining the priorities in the
Ten-Year Roadmap and the annual workplans to ensure that both the priorities
established, and the solutions developed, achieve the goals and commitments for
effective regulatory reform and regional cooperation.
Annual progress reports and independent verification are required to help ensure
momentum is maintained and real progress is made. This accountability is viewed as
essential to drive the required process changes that form the second key pillar of this
approach.
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The second pillar of the ARC is to create new structures and processes to maintain and
even accelerate regulatory cooperation. This again has three tiers. First, the Atlantic
Premiers are responsible for the overall commitments in the ARC and endorse the
annual workplans. Second, a new high-level Atlantic Regulatory Committee is envisioned
to ensure that, within the four provincial governments, the public commitments made by
Premiers under the ARC are being translated into action to meet the timelines and
objectives that have been set. This seems an important missing link in the current
process. Third, a restructured Joint Office will provide the key staff resources to help
choose, design, implement, monitor and report on priorities made as part of this
initiative. This requires creating a truly regional Joint Office with the resources and
responsibilities to enable it to become the institutional champion for regulatory reform
across the Atlantic region. Having such an effective institution is a key element in the
success of other reform initiatives.
To further underscore and empower the commitments made under this initiative, a
formal three-stage dispute process would be established that would ultimately allow for
retaliatory trade actions by a provincial government against a non-compliant partner and
for financial penalties to be awarded by the courts to a corporation when a provincial
government is found to be non-compliant with its commitments. The lack of effective
enforcement mechanisms is a weakness of the current approach. These financial
penalties are intended to underscore the commitments made by Premiers in the ARC
and provide an incentive to ensure that these commitments are translated into action
and results. However, these penalties are intended to be used as a last resort with the first
two phases involving dialogue and discussion to achieve a negotiated response and
solution that meets the commitments made under the ARC.

Specific Recommendations for the ARC
APEC recommends a hybrid approach that avoids two extremes a lack of time-specific
objectives to guide and incent the detailed work of regulatory reform on the one hand,
and negotiating and agreeing on a long and detailed agreement that is hard to
operationalize or incent into actual regulatory reform on the other. The intent of APE
recommendation is to make clear the principles, objectives and timelines for regulatory
reform and regional cooperation and alignment, supported by new processes and
infrastructure, to ensure that these principles are upheld, and the objectives are realized.
APEC recommends that the ARC be positioned as part of a broader commitment to
create the conditions for economic growth and prosperity, rather than a narrow agenda
of regulatory reform.
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commended approach. The first pillar is a three-tiered
approach to specifying regulatory objectives and actions:
•

The Atlantic Regulatory and Cooperation Agreement (ARC) this specifies the
key principles and high-level objectives. These are the overriding and guiding
principles and objectives for the whole initiative that should not be changed
unless an error is discovered, or an item needs to be clarified. The principles and
commitments include the regulatory Charter to ensure smart regulation, regional
regulatory alignment and regional government cooperation.

•

Ten-Year Roadmap the high-level objectives are translated into a Ten-Year
Roadmap for regulatory reform and alignment, which identifies the timeline for
achieving regulatory reform in specific areas. This document helps regulators see
the timelines they must work to and enables stakeholders to see how regulatory
reform will be rolled out and when it will impact and benefit their businesses.
The Ten-Year Roadmap may be subject to annual refinements or modest
revisions to the timelines, as long as the overall timeline is not delayed. The
Roadmap may be extended every five or ten years, if necessary, to continue with
regional cooperation in areas not previously identified.

•

Annual Priorities Report this annual document details the specific reforms and
objectives that will be achieved each year, consistent with the Ten-Year
Roadmap. For each specified reform or objective for that year, the Priorities
Report will identify the parties that will lead the reform and alignment process,
the stakeholders that need to be consulted, the planned process for identifying
the proposed solution, and the anticipated outcomes.

The ARC uses a negative list approach everything is covered unless specifically
excluded. Exclusions must be discussed with all four provinces and a public rationale for
the exemption must be provided to ensure transparency, along with a statement on
whether the other provinces agree with the exclusion. Exclusions are not negotiated at
the start of the agreement but are only put in place when that area of the ARC takes effect,
as determined in the Ten-Year Roadmap. Exclusions are time-limited and must be
renewed to remain in effect.
The
three-tiered governance model to
effectively implement the ARC. It requires some new infrastructure and governance
processes:
•
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•

A new Atlantic Regulatory Committee, with one senior representative from each
province along with the CEO of the restructured Joint Office, meets monthly to
review progress towards the annual Priorities Report, to provide feedback to the
restructured Joint Office, and to support the restructured Joint Office in
implementing its work.

•

The restructured Joint Office is the key champion for regulatory reform and
alignment, working with provinces and departments to achieve the goals
specified in the ARC and the timelines specified in the Ten-Year Roadmap. It is
responsible for producing the annual Priorities Report and the annual Progress
Report. It acts as a liaison, educator and advisor, helping drive the detailed
regulatory reform process. It is restructured to ensure it acts as a true regional
entity, with sufficient qualified staff and resources to undertake its work.

The provincial offices of the auditor general collaborate to conduct an independent audit
of the annual progress report an annual audit to new or modified regulations made
during the year or compliant with the ARC.
There is a formal three-stage dispute and challenge process that can be initiated if
informal dialogue and discussion are unable to resolve disputes.
There is a formal review of the ARC every five years.
The ARC is designed to be compatible with the CFTA with APEC recommending that the
provinces work jointly to participate in the Regulatory Reconciliation and Cooperation
Table (RCT).
External stakeholders are engaged in helping establish the priorities in the Ten-Year
Roadmap, the formation of the annual Priorities Report and in the detailed work of
regulatory reform and alignment. They are also consulted on all new or modified
regulations, as per the current regulatory Charter.

advice on how to implement the ARC.
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Chapter 1
Introduction and Context
Chapter Summary
•

Businesses in Atlantic Canada operate in a small market that is further
fragmented by provincial borders that have led to different standards and
regulations. These differences, along with policies that favour local firms,
create barriers to interprovincial trade, labour mobility and business activity,
increase costs for businesses and consumers, and reduce the resources
available to firms to invest in innovation and business development. They can
place Atlantic firms at a competitive disadvantage relative to those in larger
provinces, and impede their international competitiveness.

•

The current regulatory reform initiative underway among the four Atlantic
provinces is welcome. There are, however, many regulatory issues to address;
and the current step-by-step approach risks losing momentum. An effective,
regional regulatory agreement could help: broaden, accelerate and sustain the
current regulatory reform initiative; provide a useful mechanism for ensuring
ongoing stakeholder input on evolving priorities; ensure transparency and
accountability to stakeholders; provide a useful communication tool to raise
the profile of regulatory reform, build commitment and support; and solidify
and ensure ongoing incentives for reform.

This chapter
interprovincial trade and regulatory barriers, it articulates the rationale for considering a
regional trade, regulatory and cooperation agreement.

1.1 Introduction and Background
Atlantic Canada is a small market of 2.4 million people that is further fragmented by
provincial borders and differing standards and regulations.1 These barriers to
interprovincial trade, labour mobility and business activity place its firms at a
competitive disadvantage relative to firms in larger provinces. For example, a business in
Ontario can access a market six times larger within one set of provincial regulations; to

1

This section draws heavily upon the analysis and findings in Chaundy, David (2016a). Trade Barriers in Atlantic
Canada: Opportunities for Regulatory Reform. Halifax: APEC.
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reach all of Atlantic Canada an Atlantic firm must comply with four sets of provincial
standards and regulations to tap into a market that is just 15% the size of Ontario.
Despite these challenges, interprovincial trade is particularly important to Atlantic
th 39% nationally. Atlantic
exports plus imports) amounts to $67 billion
with interprovincial exports supporting about 1 in 6 jobs. Interprovincial trade is also a
s.
While it is challenging to quantify the economic cost of interprovincial trade barriers,
, from
removing all barriers to trade among all ten Canadian provinces, could be as high as 7.6%
of GDP ($8.5 billion), equivalent to an increase in after-tax income of $2,000 per person.
For businesses, the benefits of reducing trade barriers are clear, including decreased
costs to manage different provincial standards; enhanced efficiency, because they can
better optimize their deployment of equipment, staff or products across provinces;
higher revenue due to reduced market barriers; improved client service as it is easier for
specialized staff to serve clients in other provinces; and higher investment, because of
diminished uncertainty created by the regulatory environment. Government costs could
also be reduced due to regional greater alignment of provincial regulations.
So, what can be done?
In March 2015, the Government of Nova Scotia and the Government of New Brunswick
established the Joint Regulatory and Service Effectiveness Office
Joint
joined the Joint Office in November 2015 with
Newfoundland and Labrador joining in December 2016, making the Joint Office an
Atlantic initiative. The mandate of the Joint Office is to create a better climate for doing
business in and among the four provinces by reducing red tape created by unnecessary
regulatory differences between provinces, and by eliminating barriers to the free flow of
goods and services among them.
The four Atlantic Premiers have adopted a regulatory Charter, outlining a shared vision
for regulation, including a commitment to common legislation to support this initiative.
Through the Joint Office, the Premiers have made progress in aligning and reducing the
regulatory burden in several specific areas. In its 2016/2017 annual report, released in
June 2017, the Nova Scotia Office of Regulatory Affairs and Service Effectiveness (ORASE)
identified 13 areas where the Joint Office has made regional regulatory progress,
including common dates for minimum wage changes and standardized Request for

2
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Proposals (RFP) templates.2 In its 2016 annual report, ORASE reported that three of
these initiatives would reduce the burden on Atlantic businesses by an estimated
$730,000;3 in its 2017 annual report, ORASE estimates that provincial and regional
initiatives completed or underway will result in savings for Nova Scotia businesses alone
of over $5 million.4
APEC completed a report for the Joint Office in 2016.5 Based on its research and analysis,
APEC identified four broad guidelines or recommendations for regulatory reform in
Atlantic Canada. The first was that regulatory reform prioritize areas that will have the
largest economic impact. APEC identified several specific priority areas for the Joint
Office to consider; the Joint Office is already active in many of these areas.
The second recommendation was for an effective and comprehensive trade, regulatory
and cooperation agreement among the Atlantic provinces to supplement and
complement the work of regulatory reform in specific areas. The third guideline
emphasized the need for national regulatory alignment, particularly through the
proposed Canadian Free Trade Agreement that was still being negotiated at the time. The
fourth highlighted the growing importance of regulatory alignment at the international
level. Regulatory initiatives at the regional, national and international level can and
should be complementary and they can all help support the work on specific regulatory
areas in Atlantic Canada.
This report is intended to provide further research and advice to help frame the rationale
for a regional regulatory agreement; the scope and nature of such an agreement; and
discuss how such an agreement would be implemented, including consideration of how
it would fit with the new Canadian Free Trade Agreement and the existing work of the
Joint Office on specific regulatory initiatives.

1.2 Rationale for a Regional Regulatory Agreement
There are several reasons for a regional regulatory agreement to help advance and
accelerate regulatory alignment and reform among the four Atlantic provinces. These
include the challenge of addressing so many different regulatory issues, maintaining
momentum and commitment, and knowing which ones to prioritize. It may also provide

2

The Office of Regulatory Affairs and Service Effectiveness (2017). Taking Action and Delivering Results. 2016/17
Annual Report. Accessed at https://novascotia.ca/regulatoryopportunity/documents/Annual-Report-2016-2017.pdf.
3 Government of Nova Scotia (2016). The Joint Office of Regulatory Affairs and Service Effectiveness, 2015/16 Annual
Report, p. 2. Accessed at https://novascotia.ca/regulatoryopportunity/documents/Annual-Report-2015-2016Booklet.pdf.
4 The Office of Regulatory Affairs and Service Effectiveness (2017).
5 Chaundy, David (2016a).
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a useful communication tool to help raise awareness, build support and ensure ongoing
pressure for reform.
First, in interviews with APEC, Atlantic business leaders pointed to numerous regulatory
issues that add to their costs and impede their competitiveness. As there are many areas
that need regulatory reform in Atlantic Canada it will take a long time to address them all.
Empirical research also points to the benefit of broad regulatory reform across the entire
economy, rather than adopting a piecemeal approach. It shows, for example, that a 10%
reduction in internal trade costs could increase Canadian GDP by 0.9%; but a 10%
reduction in trade costs in only one industry increases aggregate GDP by between 0 and
0.14%, much lower than the gain from reducing trade costs in all industries.6
A piecemeal, step-by-step approach may be too slow to realize the important benefits for
Atlantic firms and the economy as a whole. An agreement that helps broaden the scope
of the regulatory reform is important.
Second, there is a high risk that a long drawn out process, without an effective
governance process and sustained political commitment, will get bogged down, lose
momentum and eventually peter out. This has often been the case with earlier regulatory
reform initiatives,
to changes in political leadership. A mechanism to help accelerate and sustain regulatory
alignment would therefore be useful.
Third, with so many different issues to address, it is hard to know which ones to
prioritize.
areas, such as transportation and labour standards. But within each area, there are many
individual regulatory issues to address.7 While APEC advocated focusing on areas likely
to have the largest and broadest economic impact, its priorities and suggested areas for
reform were based on the importance of specific industries to the economy and
interprovincial business activity in particular, and interviews with a relatively small
sample of firms. As was noted in its 2016 report, it is possible for one particular issue that
affects a small number of firms to have a much larger economic impact than a minor
regulatory issue that effects all firms. So, a mechanism that creates an ongoing process
for stakeholder input to determine priorities for reform would be useful given the myriad
areas that need examining.

6
7

See Chapter 3 in Chaundy (2016a) for further discussion.
See Chapter 5 in Chaundy (2016a) for more details and examples.
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A review of existing internal trade agreements in Canada shows that broad agreements
may take years to negotiate and take effect and may lack sufficient scope and power to be
effective in achieving their goals.8 An agreement that supports broad-based, effective,
transparent regulatory reform, and that uses stakeholder input and provides
accountability to stakeholders would be helpful in advancing regulatory alignment
among the Atlantic provinces. Such an agreement may also provide a useful
communication tool to help raise the profile of the regulatory reform agenda, build
commitment and support, and solidify and ensure ongoing pressure for reform.

1.3 Report Overview
This first chapter has provided the context for this report and articulated the initial
rationale for considering a regional agreement to advance regulatory alignment in the
Atlantic region.
Chapter 2 reviews a select number of sub-national and international agreements that are
intended to reduce trade and regulatory barriers to identify the key features of these
agreements that enable them to be effective and what obstacles limit their ability to
reduce barriers to trade. The key lessons and principles for Atlantic Canada are
summarized.
Chapter 3 discusses three potential options to continue and advance the current
regulatory reform process underway in Atlantic Canada. The three options are to
maintain the status quo; negotiate a detailed trade and regulatory agreement (an Atlantic
Free Trade Agreement) that goes beyond the commitments made under the Canada Free
Trade Agreement; and a hybrid approach that combines high-level commitments to
regulatory reform and regional regulatory alignment and cooperation, along with new
infrastructure and processes to implement these commitments. APEC provides its
assessment of these three options and recommends the hybrid approach an Atlantic
Regulatory and Cooperation Agreement (ARC).
Chapter 4
s for an
Atlantic regulatory and cooperation agreement (ARC), including its key principles and
commitments, the new processes and infrastructure required to achieve these
commitments, and changes required to the Joint Office as the lead institution in
facilitating the regulatory reform and regional alignment committed to in the ARC. It also
discusses three issues regarding implementation: building a common agenda, timelines
and the role of the federal government.

8

See Chapter 3 and Appendix B in Chaundy (2016a) for a brief summary and review.
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Chapter 2
Review of Existing Trade and Regulatory
Agreements
Chapter Summary
• Barriers to internal trade exist in many federal states, although their severity
varies. Switzerland has two agreements to govern internal trade, but these have
been undermined by the ability of cantons to impose exemptions, and the
relative costs of bringing cases to court.
•

recognition agreement is viewed as more successful but
independent reviews have recently expressed concern at the growing number of
negotiated exemptions. With no harmonized standards, states have been
seeking to protect themselves from individuals seeking registrations in states
with less stringent requirements.

• Despite many international trade agreements, very few address regulatory
cooperation. The EU has made the most extensive efforts to reduce non-tariff
barriers, using a variety of mechanisms. New trade agreements, such as the
CETA and the previously proposed TPP have started to incorporate regulatory
chapters, but it is too soon to assess their effectiveness.
•

select sub-national and international agreements
regarding internal/international trade and regulation, the following four features
are viewed as important to ensure their effectiveness. First, an agreement must
be comprehensive in scope, favouring a negative list approach. Second, an
agreement should be relatively quick to negotiate and implement, to ensure the
benefits to regulatory alignment are achieved in a timely manner. Third, it
should have means such as dispute settlement mechanism to help ensure the
agreement is implemented and upheld. Finally, it should be improved over time,
with regular monitoring and assessment.

• In addition, success at internal trade reform benefits from a precipitating event
or crisis; a broad and deep agenda; an institutional champion; a creative
approach to decision making; and enshrining reforms in the legal system.
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This chapter provides a review of select trade and regulatory agreements that are
designed to reduce barriers to internal and/or international trade.9 The purpose of this
review is to identify what makes such agreements effective and what limits their ability to
reduce barriers to trade.

2.1 Internal Trade and Regulatory Agreements
There are nearly thirty federal states in the world, representing more than one-third of
the global population.
Encyclopedia Princetonensis defines a
federation or federal state

a political system in which at least two territorial levels of

government share sovereign constitutional authority over their respective division
10
law-

of

This division of powers in a federation can give rise to barriers to internal trade when
sub-national governments are able to restrict trade or institute requirements that favour
producers within their own region. Regulatory differences that arise between subnational governments can further impede internal trade, firms operating in multiple
jurisdictions, and internal labour mobility.11 Federal states therefore
these decentralized choices may
12

By contrast, in a

as France or Italy, the greater concentration of

executive power in the central government and the existence of uniform national
regulatory standards renders intra-national variations far less pronounced.
Barriers to internal trade exist in many federal states, although their severity varies.
Federations with a greater degree of decentralization and a weaker central government
tend to have a greater challenge with internal trade barriers. Internal trade in Austria,
Germany, and Spain all federal states has been significantly liberalized because of
their membership in the European Union.13
such as India and Brazil, internal trade continues to be choked by byzantine regulatory

9

-national jurisdictions. In the Canadian
context, where provinces (along with the three territories) form the second level of government, the phrase
10

(2017). Federalism and Federation. Encyclopedia Princetonensis: The Princeton Encyclopedia of
Self-Determination. Accessed at https://pesd.princeton.edu/?q=node/327.
11 Chaundy (2016a), p. 16.
12 Anderson, George (2012). Introduction and Overview, in George Anderson (ed.), Internal Markets and Multi-Level
Governance. Oxford: Oxford University Press, p. 1.
13 Anderson (2012). p. 2.
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environments.14 The priority given to and success of various internal market initiatives
varies considerably.15
Of the ten major federations reviewed for this report, only three Australia, Canada, and
Switzerland have implemented agreements designed to reduce barriers to trade at the
provincial, state or cantonal level.16
In the United States, by contrast, greater federal control over economic policymaking
and regulation has limited the development of significant internal barriers to trade.17
Internal barriers to trade have been the subjects of debate in the US since the 1780s, with
the Constitution giving Congress the authority to address these barriers.18 This authority
has not been consistently exercised, but since the New Deal in the 1930s, Washington has
become increasingly willing to craft legislation dealing with economic issues previously
handled primarily at the state level.19 Supreme Court rulings have also helped to the open
powers of state economic policies should extend.20
Australia has adopted a comprehensive strategy for internal market liberalization. The
Australian Agreement Relating to Mutual Recognition (AARMR) adopts the Cassis de
Dijon principle of mutual recognition used by the European Union (see box). All goods
and occupations are covered unless otherwise specified. Internal market liberalization in
Australia was first negotiated in 1992, and in 1997 the AARMR became the basis of the
Trans-Tasman Mutual Recognition Agreement (TTMRA) between Australia and New
Zealand.

14

Anderson (2012), p. 2.
Anderson (2012), p. 197.
16 The other seven major federal states reviewed were Argentina, Brazil, India, Malaysia, Mexico, Russia, and the US.
These ten federations for about 90% of the population among federal states. European Union member states were
not included in the count. While regulatory cooperation remains the exception rather than the norm in federal states,
it is important to note that the internal market liberalization agreements have thus far been exclusive to wealthier
federations. This suggests that more pressing developmental and political concerns may have stifled the
development of freer internal trading regimes in countries such as Brazil, India and Mexico.
17 Weiler, Conrad J. (2012). The United States (Chapter 6), in Anderson, George (2012). Introduction and Overview, in
George Anderson (ed.), Internal Markets and Multi-Level Governance. Oxford: Oxford University Press.
18 Macmillan, Kathleen (2013). A Comparison of Internal Trade Regimes: Lessons for Canada. Internal Trade
Secretariat Deep Dive Paper, p. 2. Accessed at http://www.ppforum.ca/sites/default/files/MacMillan%20Final.pdf
19 Weiler (2012), p. 161.
20 Weiler (2012), p 165.
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Table 2.1 Summary of Sub-National Regulatory Agreements
Name (acronym), year

Parties

Coverage

Features

Dispute

Assessment

Australian Agreement
Relating to Mutual
Recognition (MRA),
1993

All 9
Australian
states

All goods and
occupations
unless
specifically
excluded

• Administrative
Appeals Tribunal
• $ penalties

• Assessments every five years
by independent Productivity
Commission
• Boosted trade; working as
intended
• Recent concern at the
increasing number of
exemptions due to fears of

Internal Market Act
(IMA) and Act on
Technical Barriers to
Trade, 1995

All 26 Swiss
cantons

All goods,
services,
occupations
and
procurement
unless
specifically
excluded

• Negative list;
exemptions must be
agreed by all parties
•
Cassis de
Dijon mutual
recognition principle
• No changes to existing
legislation
• 17 pages
• Negative list but easy
to obtain exemptions
•
Cassis de
Dijon mutual
recognition principle
• Framework law

• Competition
Commission acts
as an oversight
body; can file
lawsuits since
2004
• Disputes resolved
in cantonal courts

• No formal assessment
• The IMA has not functioned as
intended
• Too easy for cantons to seek
exemptions on public interest
grounds
• Few court cases as costly
relative to potential benefits

Agreement on Internal
Trade (AIT), 19952017

12 provinces
and
territories
(Nunavut has
observer
status) plus
federal
government

Applies only to
11 sectors
(including some
goods,
services, labour
and
procurement)

• Positive list approach
except labour mobility
chapter which switched
to negative list
approach in 2009
• 14 amendments since
1995
• 237 pages

• Formal dispute
panels
• $ penalties
• Limited ability to
impose retaliatory
measures

•
•
•
•

10
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No formal assessment
Criticized for lack of coverage
Energy chapter never finalized
Labour mobility chapter only
effective after adopted negative
list approach
• Concerns about access,
timeliness and transparency of
dispute mechanism
• Panel decisions ignored
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Table 2.1 Summary of Sub-National Regulatory Agreements continued
Name (acronym), year

Parties

Coverage

Features

Dispute

Assessment

New West Partnership
and Trade Agreement
(NWTPA), 2010

4 Canadian
provinces
(BC, AB, SK,
MB)

All good,
services,
occupations
and
procurement
unless
specifically
excluded

• Formal arbitral
panel
• $ penalties

• No formal assessment
mechanism
• Generally positive qualitative
assessments that the
agreement is operating as
intended
• Current coverage still broader
than initial CFTA
• Some limited work to address
regulatory differences

Canadian Free Trade
Agreement (CFTA),
2017

14 Canadian
provinces,
territories;
plus the
federal
government

All good,
services,
occupations
and
procurement
unless
specifically
excluded

• Began with AB-BC in
2007; SK joined in
2010 and MB in 2017
• Negative list
• Mutual recognition of
professional licensing
• Stipulates the removal
of trade-distorting
regulations and
technical standards
• Regular calls between
parties
• 47 pages
• Improves, broadens
and replaces AIT
• Negative list
• Expand procurement
coverage
• Details for some
sectors still to be
finalized
• Aligns with Canada's
commitments under
CETA
• New regulatory
reconciliation process
• 329 pages

• Dispute panel
process
• Improves
efficiency and
access of AIT
process
• Higher $ penalties
than AIT

• Annual report from Committee
on Internal Trade
• Annual public report from
Regulatory and Reconciliation
Table; formal review of this new
process within five years
• Too early to evaluate success
of new agreement (came into
effect on July 1, 2017)

Source: APEC (see text for details and references)
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evaluations have demonstrated that the agreement had boosted interstate trade, as well
as having a positive impact on interstate labour mobility.21 The most recent assessment,
published in 2015, determined that the Agreement was working as intended.22

The Cassis de Dijon principle
The
provides for mutual recognition of national regulations in areas not covered by EU-level
harmonization. This permits goods produced in one state to be sold elsewhere without further
restrictions. It governs trade in the EU and Switzerland and is explicitly the basis for
liberalization in Australia and New Zealand.
The principle takes its name from a 1979 European Court of Justice ruling that allowed the
French Crème de Cassis liqueur from Dijon, Burgundy to be sold in Germany, where it had not
been cleared for sale. German laws stipulated that fruit liqueurs must exceed 25% alcohol by
volume; Cassis only had 15-20% alcohol by volume. The European Court of Justice
lawfully produced and marketed in one of the member states, alcoholic beverages should not
European Court of Justice, 1979, article 14).
While the Cassis ruling did not explicitly mandate mutual recognition, it set a clear precedent
since followed in EU policymaking.
European Court of Justice (1979). Judgment of the Court of 20 February 1979: Rewe-Zentral AG v
Bundesmonopolverwaltung für Branntwein, Reference for a preliminary ruling: Hessisches Finanzgericht
Germany, Measures heaving an effect equivalent to quantitative restrictions, Case 120/78. Accessed at
http://eur-lex.europa.eu/legal-content/EN/TXT/HTML/?uri=CELEX:61978CJ0120&from=en.

However, the reviewers expressed concern at the growing number of negotiated
exemptions, which they felt had the potential to significantly undermine
internal trade regime.23 The original AARMR text contained a non-binding commitment
to regulato
mutual recognition.24 As a result, standards for product or professional licensing are not
which a business or professional will register in a less stringent jurisdiction and use it as a
21

The Productivity Commission found that interstate trade as a share of gross state product increased for all
territories by between 2 and 14 percentage points between 2001/2 and 2005/6, with annual growth of interstate trade
of 5-7%, although it could not identify how much mutual recognition contributed to this trend. Productivity
Commission (2009). Review of Mutual Recognition Schemes. Canberra: Commonwealth of Australia, p. 63. See also
Ivison, John (2014). Australia shows how internal free trade deal might work in Canada. National Post, May 29.
Accessed at http://nationalpost.com/opinion/john-ivison-australia-shows-how-internal-free-trade-deal-mightwork-in-canada/wcm/b536f74b-7119-4f90-9132-08e84ebb0a87.
22 Productivity Commission (2015). Mutual Recognition Schemes. Canberra: Commonwealth of Australia, p. 23.
23 Australian Government Productivity Commission (2015), p. 75.
24 Commonwealth of Australia (1992). Agreement Relating to Mutual Recognition, Recital C.
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jumping-off point to do business elsewhere in the mutual recognition zone.25 This
concern generally relates to occupational licensing rather than technical standards for
products.
the security
sector, the 2015 report on mutual recognition schemes noted that applications to the
New South Wales Police Force from Queensland, where training standards are less
robust, increased tenfold between 2008 and 2012.26 The possibility that such regulatory
mismatches will be used to bypass local standards is a pervasive risk of mutual
recognition schemes.
Switzerland has two agreements which govern internal trade. The Internal Market Act
and the Act on Technical Barriers to Trade apply the Cassis de Dijon principle across
-six cantons.
Despite

nal market remains

fragmented. Swiss courts have given the principle of federalism precedence over the
smooth functioning of the internal market, and as a result much scope remains for the
imposition of trade barriers at the sub-national level.27 Cantons routinely impose
exemptions on public interest grounds. Furthermore, dispute resolution is conducted in
local courts and the costs of bringing a case to trial are viewed as being incommensurate
with the potential rewards. As a result, few barriers are challenged via legal channels.28
In Canada, internal trade issues have been a long-standing complaint of the business
community, and various initiatives and agreements have been pursued in an attempt to
reduce barriers.29 There have been two pan-Canadian agreements. The Agreement on
Internal Trade (AIT), implemented in 1995, applied to eleven specific sectors
30

Despite its lofty goals, the AIT has been criticized on numerous grounds
31

exemptions, and inability to impose meaningful sanctions on non-compliant parties has
25

Australian Government Productivity Commission (2015), p. 134.
Australian Government Productivity Commission (2015), p. 135.
27 OECD (2005). Regulatory Reform in Switzerland: The Role of Competition Policy in Regulatory Reform. OECD
Reviews of Regulatory Reform. Paris: OECD, p. 46. Accessed at
https://www.oecd.org/regreform/sectors/36488752.pdf.
28 Organization for Economic Cooperation and Development (2005), p. 46.
29 Chaundy (2016a), Section 3.2 provides a discussion of the empirical literature on the cost of interprovincial trade
barriers in Canada along with a summary of the issues raised by national business organizations and firms in Atlantic
Canada; Appendix B of this same report provides a summary of various agreements designed to liberalize
interprovincial trade.
26

30

NWPTA and the Agreement on Internal Trade Compared. Saskatchewan Law Review, vol. 73, p. 199. See also
Chaundy (2016a), Appendix B (p. 98) for a list and description of the sectors.
31 Anderson (2012). p. 4.
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undermined its effectiveness.32 Dispute panels tend to present their verdicts as
recommendations rather than binding requirements, with some researchers viewing its
dispute settlement mechanisms as inaccessible. 33 While various amendments have
helped to strengthen the agreement, including the dispute resolution mechanism and
shifting the labour mobility chapter to a negative list approach,34 a recent Senate report
. 35

2017. Adopting a negative list approach, the CFTA applies to all sectors unless
exemptions are specified. Its procurement rules apply to wider range of government
entities, and also provide for the creation of an online portal through which bids will be
submitted.36 It improves the efficiency of the AIT dispute resolution process; allows for
business-to-government disputes; and increases the penalties for non-compliance to a
maximum of $10 million for the largest provinces, although fines do not go to
complainants as compensation but to an internal trade promotion fund.37 The CFTA also
establishes a Regulatory Reconciliation and Cooperation Table. Governments can
identify regulatory differences that create barriers to trade and submit them to this Table;
participating governments and their regulators then negotiate a reconciliation agreement
to address the issue.38
The New West Partnership Trade Agreement (NWPTA) helped to overcome some of the
negotiated as the Trade, Investment and Labour Mobility Agreement (TILMA) between
British Columbia and Alberta, which came into force in 2007. TILMA was superseded by
the NWPTA when Saskatchewan joined in 2010; a change of government brought
Manitoba into the agreement, effective from 2017.39 The NWPTA uses a negative list
approach and provides for mutual recognition (or reconciliation) of technical standards
and professional licensing.40 It also includes an annex of regulated professions to assist

32

Hansen and Heavin (2010), p. 199.
Chaundy (2016a), p. 97.
34 Chaundy (2016a), p. 99.
35
Senate of Canada (2016, June).
e Barriers. Report of
the Standing Committee on Banking, Trade, and Commerce, p. 3; also Hansen and Heavin (2010), p. 199.
36
Dattu, Riyaz, Peter Glossop, Taylor Schappert, and Corinne Xu (2017a). Key improvements in the CFTA
government procurement rules. Toronto: Osler. Accessed at https://www.osler.com/en/resources/crossborder/2017/dispute-settlement-and-key-improvements-in-the-cft.
37 Dattu et al (2017a).
38 https://www.cfta-alec.ca/regulatory-reconciliation-cooperation/ and Dattu, Riyaz, Peter Glossop, Taylor
Schappert, and Corinne Xu (2017b). Dispute settlement under CFTA. Toronto: Osler. Accessed at
https://www.osler.com/en/resources/cross-border/2017/dispute-settlement-and-key-improvements-in-the-cft.
39 Caulfield, Peter (2016). Manitoba joins New West Partnership Trade Agreement. Journal of Commerce, December
22. Accessed at http://journalofcommerce.com/Government/News/2016/12/Manitoba-joins-New-WestPartnership-Trade-Agreement-1020729W/.
40 Hansen and Heavin (2010), p. 204.
33
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labour mobility by making licensing differences more transparent.41 The NWPT
procurement obligations are broader than those of the AIT. Whereas the AIT applied only
to procurement in provincial ministries and associated agencies, the NWPTA extended
coverage to crown corporations, municipalities, and school boards; the CFTA broadens
.42
Financial services and alcohol are also covered under the NWTPA whereas they are not
yet part of the CFTA.
The politics of internal trade are important and this can be harder to deal with in more
of autonomy by their constituent units as well as by the political leverage of some key,
43

The degree of decentralization in these two countries is also
44

In

the presence of weak federal power or leadership, sub-national states with common
interests may be able make progress on internal trade on a regional basis. The four
Western provinces in Canada, for example, have already done this through the NWTPA; a
similar opportunity is available to the Atlantic provinces.
Political approaches to managing an internal trade agenda are more likely to be effective
the more they have:45
•

strong, central legislative powers in relation to the internal market;

•

political leadership committed to a well-conceived agenda, with significant
private-sector support;

•

significant institutional champions charged with conceptualizing and promoting
an internal market agenda;

•

a need to undertake reform in response to a crisis or emerging perceptions of a
serious problem; and

•

effective mechanisms and a co-operative approach to managing
intergovernmental relations.

2.2 International Trade and Regulatory Agreements
Since 1948, the World Trade Organization (WTO) and its predecessor, the General
Agreement on Tariffs and Trade (GATT), have received notification of the creation of well

41

Kukucha, Christopher (2013). Internal Trade Agreements in Canada: Best Practices Related to Negotiated
Technical Language. Internal Trade Secretariat Deep Dive Paper, p. 2.
42 Hansen and Heavin (2010), p. 203.
43 Anderson (2012), p. 198.
44 Anderson (2012), p. 200.
45 Anderson (2012), p. 211.
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over 500 agreements relating to trade in goods and services.46 These range from narrow
bilateral treaties dealing with mutual recognition of technical standards or licensing in
specific sectors, to much more ambitious multilateral schemes such as NAFTA or the
Trans-Pacific Partnership (TPP).
Transnational regulatory cooperation and mutual recognition schemes are even more
elusive. The most complete example is the European Union (EU), which has invested in
a decades-long process of regulatory convergence

free movement of goods,
services, capital, and labour -- by which trade within the European bloc should be
47

governed. Realizing these lofty objectives proved difficult in practice. While tariff barriers
and quantitative restrictions on trade were easy to remove, regulations, standards,
licensing, and public procurement practices continued to differ across national borders
for several decades.48
To eliminate nonprogram of harmonization in the 1960s. This proved to be an unwieldy and inappropriate
solution. Harmonizing all regulations relevant to cross border trade in goods and services
can be an onerous, time-consuming process.
The harmonization process is also politically fraught. The European Commission
emphasized the benefits of harmonization by creating
competition is enhanced when standards are common across member states, making it
this was
met with criticisms from member states about the years of fruitless arguments
harmonizing noise limits on lawnmowers, the composition of bread and beer, and
tractor rear-view mirrors. 49 The overall results from this process were viewed as
50

A further challenge of harmonization is that it is essentially static, in the sense that it
cannot automatically apply to regulations created to address the needs of new sectors of
the economy.51 This either means that unnecessary political and human capital will be
expended on frequent returns to the negotiating table, or that new loci of economic
46

World Trade Organization (2017). Regional Trade Agreements: Facts and Figures. Accessed at
https://www.wto.org/english/tratop_e/region_e/regfac_e.htm.
47 Pelkmans, Jacques (2012). The European Union (chapter 4). In George Anderson (ed.), Internal Markets and MultiLevel Governance. Oxford: Oxford University Press, p. 93.
48 Egan, Michelle (2016). The Single Market, in Michelle Cini and Nieves Perez-Solorzano Barragan (eds.), European
Union Politics. Oxford: Oxford University Press, p. 255.
49 Egan (2016), p. 257.
50 Egan (2016), p. 257.
51 Egan, Michelle (1997). Bandwagon or Barriers? The Role of Standards in the European and American Marketplace.
University of Pittsburgh Centre for West European Studies Working Paper, No. 1, p. 3.
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activity will exist outside of the larger schemes for market liberalization. Neither outcome
is desirable. The CFTA automatically applies to almost all areas of economic activity
including innovation that needs to new goods and services; the new Regulatory
Reconciliation and Cooperation Table in the CFTA is also partly designed to help equip
governments to develop common regulatory approaches for emerging sectors.52
-tariff barriers were removed through a combination of
judicial action by the European Court of Justice to address failure to comply with treaty
obligations, and by policy-driven mutual recognition schemes. Some difficulties
continue to be presented by barriers in the service sector, and mutual recognition poses
push market
liberalization beyond tariff removal are viewed as being largely successful.
Australia and New Zealand adopted a mutual recognition scheme in 1997. Based closely
Section 2.1), the Trans-Tasman Mutual Recognition
Agreement (TTMRA) uses a negative list approach to ensure common recognition of
technical standards and minimize barriers to trade in goods between the two countries. It
applies the same logic to professional licensing in occupations but does not deal with
services or address government procurement.53 The arrangement is supported by
overarching legislation, which means all laws are subject to it unless specifically excluded
or exempt.54
The TTMRA is substantively the same as the Australian domestic accord on which it is
based. Grievances filed under either agreement are heard by domestic courts, with the
exception of disputes in the area of occupational licensing. In this case, decisions made
by licensing authorities are appealed to the Australian Administrative Appeals Tribunal
(AAAT) or, in New Zealand, to the Trans-Tasman Occupational Tribunal (TTOT).55
The Association of Southeast Asian Nations (ASEAN), the ten-member regional
to coordinate mutual recognition of professional credentials across national borders.
Under this model a common ASEAN-wide standard is set by a central supranational
body. States are not bound to harmonize their professional licensing standards with
52

https://www.cfta-alec.ca/wp-content/uploads/2017/06/CFTA-general-backgrounder.pdf.
53 Smith, Andrew and Jatinder Mann (2015). Federalism and Sub-National Protectionism: A Comparison of the
Internal Trade Regimes of Canada and Australia.
Working
Paper, p. 9.
54 http://www.mbie.govt.nz/info-services/business/trade-tariffs/trade-environment/economic-relationship-withaustralia/trans-tasman-mutual-recognition-arrangement.
55 Macmillan (2013), p. 9. The AAAT pre-dates the agreements, having been originally established in 1976 for
independent review of a wide range of decision made by the Australian government; the TTOT was created in 1997 to
aid the smooth functioning of the new TTMRA.
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those set by ASEAN, but instead may choose to seek to have their national licenses
recognized as meeting the regional standard. Licenses recognized as conforming to this
standard are transferable within the bloc. ASEAN members have used the hub-andspoke model as the basis for eight separate agreements, each of which governs a different
regulated occupation.56
allows limited and voluntary mutual
recognition to coexist with independent national professional standards, and helps avoid
the
delicate than harmonization, the hub-and-spoke model would nonetheless be timeconsuming to negotiate and would necessarily need to be implemented one occupation
at a time. The arrangements may not be functioning as intended. Participation remains
limited, and the overall impact on labour mobility is uncertain. Under the Engineering
Services MRA, for example, the number of "ASEAN Chartered Professional Engineers"
remains very low. Structural barriers, such as language and cultural differences, may
prove to be greater barriers than licensing to professional mobility in the very diverse
ASEAN area.57
Signed in 1994, and building upon the earlier Canada-US Free Trade Agreement, the
North American Free Trade Agreement (NAFTA) initially sought to eliminate or
minimize tariff barriers to trade between Canada, the US, and Mexico. Governments
have subsequently tried to reduce remaining obstacles to trade through initiatives such
as the Beyond the Border58 initiative and the Canada-United States Regulatory
Cooperation Council.59
The Regulatory Cooperation Council, announced in February 2011, is intended to better
align the regulatory environment between the two countries. It works to align the transborder regulatory environments by identifying new opportunities for harmonization and
mutual recognition, and through technical collaboration. Progress of the Council has

56

nursing services, architectural services, surveying, dentistry, medicine, accountancy, and tourism. Further detail
available at http://investasean.asean.org/index.php/page/view/asean-free-trade-areaagreements/view/757/newsid/868/mutual-recognition-arrangements.html.
57 Hamanaka, Shintaro and Sufian Jusoh (2016). The Emerging ASEAN Approach to Mutual Recognition: A
Comparison with Europe, Trans-Tasman, and North America. IDE Discussion Paper, no. 618, p. 15.
58

manage security risks, while accelerating the flow of people, goods and services and reducing transaction costs at the
border (http://www.publicsafety.gc.ca/cnt/brdr-strtgs/bynd-th-brdr/index-en.aspx and
https://www.dhs.gov/beyond-border).
59 United States Department of Commerce International Trade Administration (2017). U.S.-Canada Regulatory
Cooperation Council: United States and Canada Announce the 2016 Annual Work Plans. Accessed at
http://trade.gov/rcc/.
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been incremental 60, but continuing dialogue has seen movement on regulatory
alignment in motor vehicle standards, food safety, and other areas.61 A renegotiation of

62

co

Two of the most recent international trade negotiations in which Canada has
participated have dealt with regulatory cooperation. The Canada-EU Comprehensive
Economic and Trade Agreement (CETA) and the Trans-Pacific Partnership (TPP) both
contained high-level recommendations that the parties move forward with regulatory
cooperation, but neither mandated legislative changes.
The Canada-EU Comprehensive Economic and Trade Agreement (CETA) is an
ambitious new agreement that seeks to minimize barriers to trade between Canada and
the European Union. CETA also has a provision for initiating the challenging process of
trying to bridge Canada-EU regulatory differences. Rather than seeking to alter current
regulations, the agreement mandates the creation of a Regulatory Cooperation Forum
(RCF) involving representatives from both Canada and the European Union.
The purpose of the RCF is to facilitate increased communication around regulatory
convergence and the elimination of technical barriers to trade. It is principally a
further multilateral cooperation.63 It will be a forum in which parties may share data and
analysis, mutually review best practices, and plan and conduct new risk and regulatory
assessments.64 The RCF will also flag standards as being appropriate for mutual
recognition, providing they are equally rigorous.65 Finally, the RCF will routinely seek
dialogue with private-sector stakeholders in an effort to inform its priorities and evaluate
the effectiveness of existing regulatory structures.66
The RCF also includes a notification and comment provision. Parties to the agreement
will share new regulations that may have an impact on trade with each other, so that
60

Canadian Manufacturers & Exporters (2017). The North American Free Trade Agreement: Strengthening and
Manufacturing Sector, p. 37.
Accessed at http://www.cme-mec.ca/_uploads/_media/5bhvrz66p.pdf.
61 United States Department of Commerce International Trade Administration (2017).
62 Canadian Manufacturers & Exporters (2017), p. 37.
63 Fahey, Elaine (2017). CETA and Global Governance Law: What Kind of Model Agreement is it Really in Law?
European Papers vol. 2, no.1, p. 298.
64 Goff, Patricia (2014). Transatlantic Economic Agreements: Parsing CETA and TTIP. CIGI Papers, no. 35, p. 7.
Accessed at https://www.cigionline.org/sites/default/files/cigi_paper_35_0.pdf.
65 Leblond, Patrick (2016). Making the Most of CETA: A Complete and Effective Implementation is Key to Realizing
CIGI Papers, no. 114, p. 4. Accessed at
https://www.cigionline.org/sites/default/files/documents/CIGI%20Paper%20No.114%20WEB.pdf.
66 Leblond (2016), p.5.

June 2018

Atlantic Provinces Economic Council

19

Atlantic Regulatory and Cooperation Agreement (ARC)

comments and advice can be accounted for before new regulations are finalized. This
helps ensure that regulations are comparable between jurisdictions, and that new
barriers to trade are not created. The CFTA also has a regulatory notification process for a
similar reason.
While there is no guarantee that CETA will bring about convergence of standards, its
chapter on regulatory cooperation is the first of its kind, to date, in a free trade agreement
to which Canada is party.67 With CETA provisionally in force since September 21, 2017, it
will be some time before the practical effectiveness of these new commitments can be
adequately assessed.
The Trans-Pacific Partnership (TPP) text, finalized in late 2015, incorporated a chapter
The chapter recommended that each TPP member establish
a central body to evaluate the quality of new and existing legislation and the extent to
which it is consistent with international best practices.68 Such bodies would
communicate with each other and would
Regulatory Coherence chapter identifies several forms which such cooperation could
activities between regulators, and consideration of potential future sector-specific
69

out high-level recommendations without binding signatories to a specific course of
action. It facilitates increased dialogue and information sharing without mandating
changes to existing standards. The twelve TPP members signed the agreement in
February 2016. 70 In January 2017, the US notified its intent not to ratify the TPP; the
remaining TPP countries have move forward to finalize a modified agreement.71

67

Goff (2014), p. 6.
Weiss, Jeff (2016). The Regulatory Coherence Chapter of the Trans-Pacific Partnership Agreement: Making the Link
Between Adherence to Good Regulatory Practice Principles and Promoting International Trade and Regulatory
Cooperation. Notice & Comment (Yale Journal on Regulation blog), February 11. Accessed at
http://yalejreg.com/nc/the-regulatory-coherence-chapter-of-the-trans-pacific-partnership-agreement-making-thelink-between/.
69 Weiss (2016).
70 The twelve members are: Canada, the United States, Mexico, Chile, Peru, Australia, New Zealand, Japan,
Singapore, Malaysia, Vietnam and Brunei.
71 In March 2018, the eleven remaining countries signed the Comprehensive and Progressive Agreement for TransPacific Partnership (CPTPP). https://www.canada.ca/en/global-affairs/news/2018/03/statement-by-ministerchampagne-on-signing-of-comprehensive-and-progressive-agreement-for-trans-pacific-partnership.html.
68
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Table 2.2 Summary of International Regulatory Agreements
Name
(acronym), year

Parties

Coverage

Features

Dispute

Assessment

Trans-Tasman
Mutual
Recognition
Agreement
(TTMRA), 1997

2
countries,
Australia
and New
Zealand

All goods and
occupations
services
unless
specifically
excluded

• Based on Australian AAMRA
• Negative list approach
•
Cassis de Dijon
mutual recognition principle
• 29 pages

European Union
(various
agreements)

28 EU
countries

ASEAN Mutual
Recognition
Arrangement on
Engineering
Services, 2005

10 ASEAN
countries

All goods,
services,
occupations,
procurement
absent
special
exemptions
Professional
engineers

• Most trade between EU
members now governed by
harmonized legislation
• Some products or services
traded in smaller volumes
subject to Mutual Recognition
Regulation passed in 2008
• Central body (hub) sets standard;
national licensing bureaus
(spoke) can have their
credentials recognized as
compliant
• Holders of compliant licenses
can work across boundaries
• One of eight separate
occupational agreements
• 21 pages

• Appeals via
Administrative
Appeals Tribunal in
Australia, TransTasman Occupations
Tribunal in NZ
• Country receiving
claim has jurisdiction
• $ penalties
• Disputes heard by
the European Court
of Justice
• $ penalties

• Assessments every five years
by independent Productivity
Commission
• Functioning as intended
• Recent concern at the
increasing number of
exemptions due to fears of
,
mostly in Australia
• Formal and regular
assessment
• Thought to be functioning well
• A 2012 review of the Mutual
Recognition Regulation
concluded that revisions were
unnecessary at the time
• Participation limited and
uncertain impact on mobility
• Number of ASEAN-recognized
engineers is low
• Structural barriers, such as
language and cultural
differences, may prove to be
greater barriers than licensing

• Dispute mechanism
• $ penalties

Source: APEC (see text for details and references)
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The ambitious programs of regulatory convergence outlined above coexist with dozens
(or hundreds) of focused agreements that seek to align standards or ensure mutual
recognition of credentials on a sectoral basis. Two such agreements to which Canada is
party are the Inter-American Mutual Recognition Agreement for Conformity Assessment
of Telecommunications Equipment (with the Organization of American States, or OAS),
and the 2004 agreement establishing Mutual Recognition of Qualified/Licensed
Engineers by Jurisdictions of Canada and Hong Kong to Facilitate Mobility.
The Inter-American Mutual Recognition Agreement ensures that telecommunications
equipment tested in one jurisdiction is eligible for certification elsewhere. It does not
seek to harmonize regulatory requirements or other technical standards.72 The latter
agreement allows accredited Canadian engineers to practice and have their credentials
recognized in Hong Kong, and vice versa.73 Its scope is narrow; the agreement does not
deal with other professions or regulatory issues.

2.3 Key Lessons for Atlantic Canada
review of select sub-national and international agreements to reduce
barriers to trade and mobility, the following features are identified as important to ensure
their effectiveness:
First, a successful agreement must be comprehensive. This most likely involves adopting
a negative list approach with few exemptions. This ensures widespread coverage and
forces governments to be transparent about what is exempt and, ideally, why it is exempt.
Second, an agreement must be timely, in the sense that it should be relatively quick to
negotiate and implement.
Third, any agreement policy must be operational such that implementation achieves its
stated goals. For an agreement to consistently achieve its goals, those party to it must
settlement mechanism, which must be accessible, timely, and effective. Rulings need to
be enforced, and penalties should be sufficiently severe that they discourage further noncompliance.

72

Federal Communications Commission Office of Engineering and Technology Laboratory Division (2016). Mutual
Recognition Agreements. Accessed at
https://apps.fcc.gov/kdb/GetAttachment.html?id=xW%2BOumO0U85pK1sdmlsaCA%3D%3D&desc=901874%20D01
%20Telecom%20MRA%20v01r01&tracking_number=203873.
73 Canadian Council of Professional Engineers (2004). Mutual Recognition of Qualified/Licensed Engineers by
Jurisdictions of Canada and Hong Kong to Facilitate Mobility. Accessed at
https://engineerscanada.ca/sites/default/files/hkie.pdf.
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Finally, the agreement must be dynamic. The ideal outcome is a sustained, durable
agreement that increases its coverage, impact and effectiveness over time. This includes
the support of periodic independent assessments to help ensure the agreement is
functioning as intended. This may need a governance structure or process to review,
update, clarify and refine the agreement as needed.

Comprehensive
Agreements work better and have more impact when they are comprehensive. This
goods and services are included unless
specified, but agreements that easily allow a long list of exemptions can undermine such
an approach.
The negative list approach underpins the internal trade regimes of Australia and
Switzerland, forms the basis for the NWPTA and the CFTA, and was cited by APEC
interviewees as being one of the strongest innovations associated with the NWPTA and
CFTA. A negative list approach helps ensure a broad agreement by working down from
100% coverage of the economy rather than working up from zero coverage.
IT
approach) and has been criticized for its insufficient scope.74 Significant progress was
made on labour mobility only when revisions to the relevant chapter in 2009 shifted it to
a negative list approach.75
A negative list approach also ensures transparency as exemptions are clearly specified
and may increase political pressure to ensure such exclusions are justified.76 However,
allowing a large list of exemptions can undermine the scope of the agreement. For
example, the large number of negotiated exemptions is viewed as having eroded the
-Tasman Mutual
Recognition Agreement.77And the ability of cantons to declare exemptions on public
78
interest grounds has undermined Switze

caution exhibited in assessments of Australian policy, negative list approaches that cover
the whole economy, or most of it, are both more common and have received more
positive evaluations than their positive list counterparts. Early evaluations of the NWPTA
74

See Chaundy (2016a), Appendix B, for a brief review of the AIT.
Chaundy (2016a), p. 99.
76 Descoteaux, David (2009). The Ontario-Quebec Trade and Cooperation Agreement. Montreal: The Montreal
Economic Institute, p. 4.
77 Australian Government Productivity Commission (2015), p. 23.
78 Zürcher, Boris, and Thomas Zwald (2004). Les grandes lignes de la revision de la loi fédérale sur le marché
intérieur. Revue de politique économique, vol. 77, p. 4.
75
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have been positive. The most ambitious mutual recognition scheme that of the
European Union, which uses a Mutual Recognition Regulation to govern trade in all
sectors not yet subject to harmonized legislation is regarded as being effective.79

Timely
Agreements that take too long to negotiate or implement delay the gains from regulatory
alignment and risk losing momentum. Nearly two decades of discussions and seven
years of formal negotiations presaged CETA, with the final push for an Agreement only
gaining steam once it was revealed that the US was gearing up to sign off on a similar
partnership with the EU (the now-defunct Transatlantic Trade and Investment
Partnership or TTIP).80 The TPP is in political limbo after the US, its largest national
partner rejected the agreement in early 2017. At the other end of the scale, the TTMRA
adopted and implemented an existing text, resulting in a minimal negotiation period.
A recent study of bilateral free trade agreements signed by the US found that negotiations
lasted an average of eighteen months from launch date to signing, and forty-five months,
almost 4 years, from launch date to implementation. However, there was significant
variation within the dataset, with some agreements taking one hundred months or longer
to implement.81 External events, particularly presidential elections, were found to speed
the negotiating process. Multilateral negotiations take significantly longer.
The comprehensive nature of negative list-based agreements means that they can be
negotiated to cover virtually the entire economy in a relatively short period of time.
Positive list agreements, which tackle sectors individually, can be significantly more time
consuming. The ASEAN countries have agreed mutual recognition for only eight
occupations since starting in 2003. 82
Ideally, implementation is straightforward and achievable on a minimal timeline. The
AIT was never fully implemented as negotiations on the energy chapter were never
finalized. An agreement whose implementation is drawn out over a period of several
years allows trade barriers to persist and may be ill-suited to market conditions by the
time it is fully in force.

79

European Commission (2012). Communication from the Commission to the European
Parliament and the Council, p. 13. Accessed
at http://ec.europa.eu/transparency/regdoc/rep/1/2012/EN/1-2012-292-EN-F1-1.Pdf.
80 MacLaren, Roy (2016). After a tortuous two decades, CETA is a trade deal worth celebrating. Globe and Mail,
November 26. Accessed at https://beta.theglobeandmail.com/report-on-business/rob-commentary/after-atortuous-two-decades-ceta-is-a-trade-deal-worthcelebrating/article33053341/?ref=http://www.theglobeandmail.com&.
81 Hutt, Rosamond (2016). With Brexit in mind, just how long do trade deals take to agree? World Economic Forum,
July 22. Accessed at https://www.weforum.org/agenda/2016/07/how-long-do-trade-deals-take-after-brexit/.
82 Hamanaka and Jusoh (2016), p. 10.
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Operational
In an ideal world, business prefer clear, consistent and harmonized regulations.
However, transitioning towards full harmonization of regulations can be challenging,
complex, and politically fraught to achieve in a short time, especially when there are a lot
of parties involved including different nationalities or cultures, and when there are a lot
of issues to align.83 Mutual recognition can serve as an approximation when standards
are close, and as a temporary measure pending full harmonization. The EU, which has
widespread harmonization, continues to rely on mutual recognition for non-harmonized
sectors. But mutual recognition has risks when standards are not harmonized closely
enough, as the Australian example shows.
A well-functioning dispute resolution mechanism is essential for an agreement to be
effective in reducing barriers. A dispute resolution mechanism must be accessible,
something the AIT has been criticized for lacking. The cost of a case, both in material
terms and in the amount of time required for resolution, must not be prohibitive. It must
be easy to bring a case to a tribunal, and for the case to be resolved.
Furthermore, penalties must be sufficiently robust to discourage ongoing noncompliance. The AIT has been criticized for its inability to impose meaningful sanctions
and, as noted earlier, the mismatch between costs and benefits of litigation is cited as
being one of the reasons behind the overall failure of the Swiss Internal Market Act.
Unless grievances can be addressed, and penalties imposed on those in violation of the
agreement, liberalization attempts will have limited impact on policy.

Dynamic
Ideally, an agreement would not be static, but would expand its impact and respond to
changing economic circumstances over time. For example, 14 protocols of amendment
were finalized since 1995 to strengthen the original AIT. The new CFTA has
commitments to expand coverage to financial services and alcoholic beverages within a
few years and will automatically apply to new and emerging sectors. The Regulatory
Reconciliation and Cooperation Table will work to reduce barriers to trade over time.
External review, monitoring and reporting
important. A mandatory review ensures that new data on the effectiveness of an
agreement is collected and processed on a regular basis. The Committee on Internal
Trade will prepare annual reports on the functioning of the CFTA while the Regulatory
Reconciliation and Cooperation Table will produce a publicly-available annual report on
its work. The functioning and effectiveness of this new regulatory reconciliation

83

Canadian Manufacturers and Exporters (2017), p. 36.
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mechanism in the CFTA will also be reviewed within five years. The Australian
Government Productivity Commission is responsible for the review of the ARMR and the
TTMRA every five years. This process also allows policymakers to identify emerging areas
of concern. In the Australian case, routine review helped to bring about the 2016 creation
of a new agreement to address regulatory duplication amongst the states.84
Routine engagement with the business community could further help guarantee an
Over time, such action would build business, government,
and consumer confidence in the agreements, creating public goodwill and build support
for increased convergence in the future. Individuals interviewed by APEC for this
research felt that routine stakeholder engagement was central to the success of
regulatory cooperation.

Besides the specific characteristics of internal trade agreements articulated above,
George Anderson, former President and CEO of the Forum of Federations, in his review
and assessment of internal trade regimes in five countries, highlights five features of
internal trade initiatives that are important for success: a precipitating event or crisis; a
broad and deep agenda; an institutional champion; a creative approach to decision
making; and enshrining reforms in the legal system: 85

A trigger for reform
events, such as an economic crisis, an international trade negotiation, or a high-profile
86

These include the need to address
international competitiveness in Australia and the role of NAFTA prior to the AIT and
more recently CETA as a motivator to the internal reforms implemented in the CFTA to
ensure that Canadian firms have the same access as EU firms.
APEC released a report in 2016 highlighting the importance of interprovincial trade,
multi-jurisdiction firms and labour mobility
demonstrated the pervasive nature and costs associated with interprovincial trade
barriers, such as regulatory differences, and identified priorities for reform.
report articulated the rationale for reform in Atlantic Canada in terms of the
small market facing Atlantic producers which is further fragmented by different
provincial standards, placing Atlantic firms at a competitive disadvantage. It emphasized

84

Ivison (2014).
Anderson (2012), pp. 197, 216-217.
86 Anderson (2012), p. 197.
85
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recent growth performance and its forecast for a
demographic outlook, most
notably its aging workforce. It also noted that these economic and demographic trends
are creating fiscal pressures which are likely to intensify. Reducing unnecessary barriers
to business activity and reducing the costs associated with four provincial regulatory
regimes should therefore pay important economic dividends.
However, while some members of the business community are clearly concerned about
the regulatory environment,87 it is not yet clear that there is a pervasive recognition of the
urgent need for regulatory reform across the Atlantic region, especially within
government or among its elected leaders. To sustain regulatory reform, a stronger and
common commitment to change will be necessary.

A broad and deep agenda
Positioning regulatory reform as part of a larger economic policy rather than a narrow
agenda that is disconnected from economic performance is important:
The development of a broad and deep agenda whether around productivity or positive
as well as negative integration is more likely to motivate political actors, to promise a
agenda be seen as part of an agenda to ensure international productivity and
competitiveness. 88

89

not addressing internalpolicies and regulations.90

as part of
the face of challenging economic and demographic trends. It also highlighted the
important connection between interprovincial barriers to trade, and their associated
costs, and th
91

Regulatory alignment and government cooperation needs to be seen as a necessary part
of a broader strategy to s
In this regard, it

87

Chaundy (2016a), Chapter 3.2 and Chapter 5.
Anderson (2012), pp. 216-217.
89 Anderson (2012), p. 204.
90 Anderson (2012), p. 5.
91 Chaundy (2016a), p. 8.
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is notable that regulatory reform and alignment was not included as one of the original
five pillars in the federal-provincial Atlantic Growth Strategy.92 While the regulatory
reform and alignment mandate of the Joint Office is to help improve the competitive
position of the region and spur economic growth, this positioning needs greater and
more visible articulation and reinforcement.

An institutional champion
The institutional architecture necessary to sustain reform needs due consideration.
Anderson writes:
In a number of systems, the politics of developing the internal market have been
facilitated by handing sectoral issues off to regulatory agencies that may have
considerable autonomy and be able to drive reforms, based on a principled approach to
the proper functioning of the sector, which would be difficult for politicians. As well,
-staffed and mandated institution
can play a major role in shaping the broader debate around internal-market issues and
help create a climate for reform. Canada stands out as being relatively weak in such
93

He concludes that:
The successes in Australia and the EU would not have been achieved without such
dedicated to promoting market reforms by providing analysis, encouragement, and even
some role in enforcement and monitoring. While Swiss progress has been more modest,
it has been substantially advanced by the role given to the Competition Authority. The
absence of such institutional champions in both the United States and Canada explains
much about their weak commitment or progress in recent years. 94

Productivity Commission is the Australian Government's independent
research and advisory body on a range of economic, social and environmental issues
affecting the welfare of Australians. 95 The European Commission is the executive of the
EU and promotes its general interest, taking decisions on the Union's political and
strategic direction.96 The Competition Commission, an independent federal authority,
and its Secretariat are responsible for applying the Cartel Act
he
protection of competition is the most important regulatory task in a market economy. 97
While all three institutions vary in structure and function, the evidence indicates the
importance of such a body to help research and inform, shape and implement, and
mon
business interviews, pointed to a number of useful roles that the Joint Office could play,

92

The five areas are innovation; trade and investment; skilled workforce and immigration; infrastructure; and clean
growth and climate change. http://www.acoa-apeca.gc.ca/ags-sca/Eng/atlantic-growth.html.
93 Anderson (2012), p. 198.
94 Anderson (2012), p. 216.
95 https://www.pc.gov.au/about.
96 https://ec.europa.eu/commission/index_en and https://ec.europa.eu/info/about-europeanunion/organisational-structure_en.
97 https://www.weko.admin.ch/weko/en/home.html.
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including as a legislative watchdog; education, training and advice to regulators; liaison
with stakeholders and other governments and regulators; and as a regulatory
ombudsman.
Consideration needs to be given as to whether the Joint Office, as currently structured
and staffed, is adequately positioned to play this important role of institutional
champion.

A creative approach to decision-making
The institutional processing for making decisions and advancing reform also needs
important attention. Anderson notes:
A particularly powerful process innovation, most evident in the EU, is away from
consensus decision rules when intergovernmental co-operation is needed. This can be
Coalitions of the willing may proceed separately if need be. Creativity in
alk and it can
make a real difference in reaching a deal. The onus here is on federal governments to use
their substantial financial resources to provide incentives to bring constituent
98

This approach has already been evident in the establishment of the Joint Office. Nova
Scotia and New Brunswick first set up the Joint Office in 2015, with Prince Edward Island
joining later that year, and Newfoundland and Labrador joining the following year.
Under the Regulatory Reconciliation and Cooperation Table of the CFTA, governments
may elect not to participate in the discussions on a particular issue, allowing other
provinces to move forward together.
Ensuring that the regulatory reform agenda can keep moving forward, while maintaining
pressure on non-participating parties, is important. The structures of government that
can best facilitate this are important, with monthly calls among the provinces an
important and continuing feature of the NWTPA. APEC has also indicated a potential
role for the federal government, for example, to
the corporate registration process among the provinces, starting with the Atlantic
99

Enshrining reforms in law
The final aspect of the institutional infrastructure that needs to be considered is the role
of the legal system. Some agreements have panels to arbitrate in disputes, with the ability
to level financial penalties; other jurisdictions lean more heavily on the legal and court
system to help enforce reforms. Anderson concludes his review of success factors for

98

Anderson (2012), p. 217.
Chaundy, David (2016b).
2 December: Halifax: APEC, p. 3.
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internal trade reform by advocating that reforms are enshrined in law to ensure they have
100

Political agreements with weak dispute resolution mechanisms and sanctions are no
substitute for legally enshrined rules and principles, as the Canadian agreement on
internal trade [AIT] demonstrates. They can discredit the reform agenda and sap energy
for further steps. Legal rules backed with appropriate sanctions are likely to be far more
credible. While legal rules need a court or formal adjudicator, they will also be more
right to initiate court actions to promote compliance with them. This has been central to
strengthened mandate of the Competition Authority.101

permit the courts to act in the absence of legislation or any governmental action
102

However, how the courts interpret
these principles and the powers of central government are also important. The
Comeau case, which is scheduled to be heard by the Supreme Court of Canada,
could have important implications for the future regulation of internal trade in
Canada.103
While the legal system has not played a role in the AIT or in the CFTA, and panels
have been a key feature of NAFTA, it is important to note that the regulatory
charter adopted by the four Atlantic premiers, which articulates key regulatory
principles, has been enshrined in mirror legislation in all four provinces. While
this could provide the basis for creating some scope to use the courts to help
uphold a regulatory reform agenda in the Atlantic region, the current legislation
104
explicitly excludes

100

Anderson (2012), p. 9.
Anderson (2012), p. 217.
102 Anderson (2012), p. 205.
103 Chaundy (2016a), pp. 31-32.
104 Article 7, http://nslegislature.ca/legc/statutes/regulatory%20accountability%20and%20reporting.pdf.
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Chapter 3
Options for an Atlantic Regional Agreement
Chapter Summary
• Maintaining the current approach to regional regulatory alignment in Atlantic
Canada, while better than doing nothing, is not sufficient to adequately address
barriers to trade. The current initiative risks losing momentum and does not yet
seem to be fully operating on a regional basis as originally intended.
• Negotiating a traditional regional trade agreement has some merits, but may
take years to negotiate anything substantive and is not likely to have a
meaningful impact on regulatory alignment without specific processes and
structures to facilitate this. While the CFTA would be a logical starting point, it is
not clear what more the Atlantic provinces would currently be willing to agree to
beyond their CFTA commitments.
• This report advocates a hybrid approach that is designed to solidify an
ambitious commitment to both regulatory reform to reduce barriers to economic
activity, and to facilitate greater cooperation by government to reduce
unnecessary duplication. This high-level commitment will be supported by new
structures and processes to maintain momentum, including a greater role for a
restructured Joint Office.

This chapter articulates and assesses three options to continue the regulatory reform
agenda in Atlantic Canada. The next chapter explains in more detail the hybrid approach
advocated in this report.

3.1 Three Options to Continue Atlantic Regulatory Reform
This report considers three basic options to continue the regulatory reform agenda in
Atlantic Canada. The first is to maintain the status quo approach; the second is to
negotiate a comprehensive and detailed trade and regulatory agreement, similar to the
NWTPA, and compatible with the CFTA; and the third option is a hybrid approach that
provides a high-level commitment to action, establishes key regulatory principles and
objectives, and creates new structures and processes to sustain momentum over time.
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Maintain the status quo approach
In the short time that it has been operational, the Joint Office has worked hard to
implement the commitments made when it was first announced. As noted in Chapter
1.1, progress has been made in several areas and ORASE has estimated the financial
benefits of these reforms. The new regulatory assessment tool developed by ORASE, the
Business Impact Assessment, should help to strengthen the regulatory approval process,
reducing unnecessary costs associated with new regulations and improving their overall
effectiveness.105
However, as noted in Chapter 1, there are many existing regulations to address that it will
take a long time to address them at the current pace of activity. There is a high risk that
the process will lose momentum and eventually peter out. There is therefore a need to
strengthen and sustain the regulatory reform process that has begun.
The Joint Office was always intended to be a Joint, i.e., regional, Office. Prince Edward
Island joined the Joint Office in November 2015 with Newfoundland and Labrador
joining a year later. The establishment of the Joint Office is supported by mirror
legislation (the Regulatory Accountability and Reporting Act) in all four provinces.106 It
Office,
107

office, namely ORASE.108

s and Service Effectiveness and its
However, only Nova Scotia has a functioning
office

109
designated by the minister to carry out the duties and responsibilities
although it is not clear which office has been so designated. There is no articulation of

such an office in the mirror legislation in New Brunswick or Prince Edward Island.

105

The Office of Regulatory Affairs and Service Effectiveness (2017).
http://www.assembly.nl.ca/Legislation/sr/statutes/r10-02.htm;
http://www.assembly.pe.ca/bills/pdf_chapter/65/2/chapter-25.pdf;
http://www.gnb.ca/legis/bill/FILE/58/2/Bill-15-e.htm; and
http://nslegislature.ca/legc/statutes/regulatory%20accountability%20and%20reporting.pdf.
107
The terminology varies slightly in the four pieces of legislation. The Nova Scotia
106

ce Edward

and Labr
108

The Office (i.e.,
ORASE) has dual functions:
•
To reduce undue provincial burden on Nova Scotia businesses
•
Align, where possible, regulatory systems across the Atlantic region. This work is undertaken by the Joint
Office, a partnership of the four Atlantic provinces
109 http://www.assembly.nl.ca/Legislation/sr/statutes/r10-02.htm, 2(d).
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The ministerial commitment to this initiative seems to vary by province. In Prince
Edward Island, the Minister defined by the Regulatory Accountability and Report Act is
the Premier;110 in Nova Scotia the Minister of Regulatory Affairs and Service Effectiveness
is the Premier;111 in New Brunswick the Minister is the member of the Executive Council
designated by the Lieutenant-Governor in Council but this Minister is not currently
identified;112 in Newfoundland and Labrador the Minister is appointed under the
Executive Council Act but, as in New Brunswick, this Minister is not currently
identified.113 There would be value, given the importance and regional nature of the
initiative, in ensuring that all four Premiers take personal responsibility for this initiative,
and have the Acts specify as such.
In terms of resources, while all four provinces have nominated regulatory leads, in three
provinces it only forms part of their job responsibilities.114 Only the Chief Regulatory
Officer for the Province of Nova Scotia has full-time regulatory responsibilities, and only
regulatory responsibilities. Nova Scotia is the only province to have hired and funded
staff to support the work of the Joint Office,115 although the other provinces provide an inkind contribution of their officials to work on specific regulatory alignment initiatives.
Only Nova Scotia has publicly identified line items to fund this initiative in their
provincial budget.116
According to the legislation in two provinces, the Joint Office
advise and assist
departments in achieving the purposes of this [Regulatory Accountability and Reporting]
Act and the Charter

117

However, it is not clear how it can fulfill this role without

dedicated staff resources.

110

http://www.assembly.pe.ca/bills/pdf_chapter/65/2/chapter-25.pdf 1(c).
Government of Nova Scotia (2017), p. 20.26.
112 As of September 2017, no minister in New Brunswick is listed with this responsibility:
http://www2.gnb.ca/content/gnb/en/contacts/minister_list.html.
113 As of September 2017, no minister in Newfoundland and Labrador is listed with this responsibility:
https://www.gov.nl.ca/cabinet-ministers/
tter, dated December 2015, indicates a
111

joined the Joint Office: https://gov.nl.ca/wp-content/uploads/Premier_Ball_Mandate.pdf, p. 2.
114 https://novascotia.ca/regulatoryopportunity/about-the-office.asp.
115 As of September 2017, ORASE lists eight staff in addition to Fred Crooks:
https://novascotia.ca/regulatoryopportunity/about-the-office.asp.
116 A search of the budget estimates for 2017/2018 did not reveal any line items for the work of the Joint Office or its
activity in New Brunswick, Prince Edward Island or Newfoundland and Labrador although a number of departments
have funding for their various regulatory functions and responsibilities. The operating costs for ORASE were $1.5
million in 2016/2017 with a budget of $2 million for 2017/2018 including 11 funded staff positions. Government of
Nova Scotia (2017). Budget 2017 2018: Estimates and Supplementary Detail. Halifax: Government of Nova Scotia, p.
20.26. Accessed at https://novascotia.ca/budget/documents/Budget-2017-2018-Estimates-and-SupplementaryDetail.pdf.
117 http://www.gnb.ca/legis/bill/FILE/58/2/Bill-15-e.htm, 3(2). There is a similar role for the Joint Office in Prince
Edward Island: http://www.assembly.pe.ca/bills/pdf_chapter/65/2/chapter-25.pdf
legislation, this responsibility is
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The Joint Office does not have its own, independent website in the same way that other
regional organizations do, such as the Council of Atlantic Premiers (CAP).118 ORASE has
its own website, maintained on the provincial government website infrastructure;119 the
three other provinces do not seem to have formal offices. ORASE issues a business plan,
as part of the regular Nova Scotia departmental budget process;120 the Joint Office has not
publicly released a budget or business plan.
The Joint Office has not produced an annual report, and three provinces do not seem to
have met their legislative commitments to produce an annual report. In the summer of
2016 ORASE released its own annual report for Nova Scotia121 while Prince Edward Island
released its own annual report.122 In 2017, ORASE again released its own annual report;123
the other provinces did not issue an annual report. The Nova Scotia legislation requires
the Minister responsible, in this case the Premier, to publicly report each year on the
work of the Office, its goals and objectives and the progress made, and that this report
124

The legislation in Newfoundland and Labrador is similar, requiring an annual report by
the provincial office, which may be presented in a report by the Joint Office. The
legislation in Prince Edward Island and New Brunswick, however, requires the Minister
(i.e., the Premier) to publish an annual report regarding the work of the Joint Office,
which may be presented as part of a report by the Joint Office.125

Negotiate a traditional regional trade agreement (an Atlantic Free Trade
Agreement or AFTA)
The four Western provinces have a trade agreement (NWTPA) that continues to operate
alongside the newly implemented CFTA. As noted in Chapter 2, its coverage is currently
broader than the CFTA; it has lower thresholds at which its procurement rules apply;126
and it has a shorter timeframe for formal consultation prior to the establishment of an

118

http://www.cap-cpma.ca/.
https://novascotia.ca/regulatoryopportunity/.
120 https://novascotia.ca/government/accountability/2016-2017/2016-2017-RASE-Business-Plan.pdf.
121
Government of Prince Edward Island (2016) Joint Office of Regulatory Affairs and Service Effectiveness Annual
Report. Accessed at
https://www.princeedwardisland.ca/sites/default/files/publications/joint_office_of_regulatory_affairs_and_service_
effectiveness.pdf.
122 Government of Nova Scotia (2016). The Joint Office of Regulatory Affairs and Service Effectiveness, 2015/16 Annual
Report. Accessed at https://novascotia.ca/regulatoryopportunity/documents/Annual-Report-2015-2016-Booklet.pdf.
123 The Office of Regulatory Affairs and Service Effectiveness (2017).
124 http://nslegislature.ca/legc/statutes/regulatory%20accountability%20and%20reporting.pdf, 5 (1) and (2).
125 http://www.assembly.pe.ca/bills/pdf_chapter/65/2/chapter-25.pdf, 4 (1) and (2); and
http://www.gnb.ca/legis/bill/FILE/58/2/Bill-15-e.htm 4 (1) and (2).
126 The CFTA applies at $25,000 for goods, $100,000 for services, and $100,000 for construction (Canada Free Trade
Agreement, p. 39); the NWPTA applies at $10,000 for goods, $75,000 for services, and the same $100,000 level for
construction (New West Partnership Trade Agreement, p. 7).
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arbitration panel, compared with the CFTA.127 The
such that if there is an inconsistency between the NWTPA
128

However, it does not have formal and
permanent mechanisms to achieve and report on progress towards regional regulatory
alignment.
The CFTA (Article 1203) maintains the right, previously established in the AIT (Article
enter into bilateral or multilateral arrangements in order to enhance trade,
investment, or labour mobility
liberalizes trade, investment, or labour
129
There is therefore scope for the Atlantic provinces to
negotiate an agreement that goes beyond their commitments in the CFTA, although
there would be little value in pursuing an agreement that only commits to marginal
liberalization beyond the CFTA.
A detailed agreement that goes substantially beyond commitments made in the CFTA
would likely take months, if not years, to negotiate. While there are more parties to the
CFTA, incorporating greater size, economic, political and cultural diversity than among
the four Atlantic provinces, the CFTA still took three years to negotiate.130 The current
involvement of trade officials in the renegotiation of NAFTA may restrict the capacity of
the four Atlantic provinces to negotiate an Atlantic trade agreement in the near term and
New Brunswick is scheduled to hold an election in September 2018 which may further
complicate the timing of any negotiations.
While the CFTA could be used as the baseline for negotiations, potentially helping to
accelerate the overall negotiation time, the provinces would still need to negotiate and
agree on commitments in several areas, including establishing their own dispute
resolution process. It is not clear what specific commitments the provinces would
currently be willing to agree to in order to liberalize trade with their Atlantic counterparts
that they were not willing to agree to in their commitments and exceptions to all ten
provinces and the territories in the CFTA.
But even if a traditional trade agreement were negotiated among the four Atlantic
provinces, is not likely to do much to improve the regulatory environment on its own.
127

The NWPTA allows for 30 days of consultations; the CFTA requires at least 120 days between the request for
consultations and the request to establish a Panel.
128 New West Trade Partnership Agreement (2015), Article 1.2.
129 Canada Free Trade Agreement (2017), Article 1203.
130

August 2014 (Chaundy, 2016, p. 102). The CFTA came into force on July 1, 2017. Premiers had made commitments to
renew elements of the AIT as early as 2004: Council of the Federation (2004, February 24), The council of the
federation takes action to improve trade in Canada [News Release]. http://www.scics.ca/en/product-produit/newsrelease-the-council-of-the-federation-takes-action-to-improve-trade-in-canada/.
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This is the main reason APEC advocates a hybrid approach to create the infrastructure
and processes necessary to identify and implement solutions to the many regulatory
issues that need to be addressed, thereby helping to advance the work of regulatory
alignment that has already begun.

A hybrid approach

an Atlantic Regulatory and Cooperation Agreement (ARC)

APEC proposes a hybrid approach, and Atlantic Regulatory and Cooperation Agreement
(ARC) that has two key pillars.
The first pillar consists of a three-tiered approach to institutionalize and operationalize
the initial goals of establishing the Joint Office and the regulatory Charter. The first tier
specifies the key objectives and regulatory principles that are being publicly committed
to in this initiative. The ARC broadens the commitment to smart regulation in the
regulatory Charter with an enhanced commitment to regional regulatory alignment and
cooperation. This initiative would also be carefully positioned as part of a broader
commitment to economic reform and interprovincial cooperation, i.e., this is not a minor
side agenda but a key part of a broader response to the economic challenges facing the
region.
The second tier is a Ten-Year Roadmap that specifies the timeline for implementation of
the objectives specified under the ARC. Such time-specific deliverables are a key feature
missing from the current process.
The third tier is an annual workplan to outline the detailed work of regulatory alignment
that will take place each year, consistent with the Ten-Year Roadmap, to achieve the
goals stated in the ARC. Stakeholders are engaged in determining the priorities in the
Ten-Year Roadmap and the annual workplans to ensure that both the priorities
established, and the solutions developed, achieve the goals and commitments for
effective regulatory reform and regional cooperation.
Annual progress reports and independent verification are required to help ensure
momentum is maintained and real progress is made. This accountability is viewed as
essential to drive the required process changes that form the second key pillar of this
approach.
The second pillar of the ARC is to create new structures and processes to maintain and
even accelerate regulatory cooperation. This again has a three tiers. First, the Atlantic
Premiers are responsible for the overall commitments in the ARC and endorse the
annual workplans. Second, a new high-level Atlantic Regulatory Committee is envisioned
to ensure that, within the four provincial governments, the public commitments made by
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Premiers under the ARC are being translated into action to meet the timelines and
objectives that have been set. This seems an important missing link in the current
process. Third, a restructured Joint Office will provide the key staff resources to help
choose, design, implement, monitor and report on priorities made as part of this
initiative. This requires creating a truly regional Joint Office with the resources and
responsibilities to enable it to become the institutional champion for regulatory reform
across the Atlantic region. Having such an effective institution is a key element in the
success of other reform initiatives.
To further underscore and empower the commitments made under this initiative, a
formal three-stage dispute process would be established that would ultimately allow for
retaliatory trade actions by a provincial government against a non-compliant partner131
and for financial penalties to be awarded by the courts to a corporation when a provincial
government is found to be non-compliant with its commitments. The lack of effective
enforcement mechanisms is a weakness of the current approach. These financial
penalties are intended to underscore the commitments made by Premiers in the ARC
and provide an incentive to ensure that these commitments are translated into action
and results. However, these penalties are intended to be used as a last resort with the first
two phases involving dialogue and discussion to achieve a negotiated response and
solution that meets the commitments made under the ARC. However, if financial
penalties or retaliatory actions were ever imposed, it would likely be a sign that the
commitment to regional regulatory reform and cooperation is reaching its limits.132

This report advocates a hybrid option to strengthen and advance the current regulatory
reform agenda that was started by the Joint Office, containing a high-level commitment
to reform with important infrastructure and process innovations to ensure success.
These innovations are considered vital to avoid the current approach losing momentum
and failing to achieve its initial objectives; they also address important infrastructure
changes that an Atlantic trade and regulatory agreement would not achieve. Moreover,
the proposed hybrid option is ultimately more ambitious and enduring than a traditional
trade agreement is likely to be.
AP

is shown in Table 3.1.

131

As discussed later, this potential for retaliatory measures is part of the existing CFTA.
Although there may be instances when a government will find it easier
rather than initiate the process itself.
132
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Table 3.1 Assessment of Options for an Atlantic Regulatory Agreement
Criteria

Nature of agreement

Status Quo

Atlantic Regulatory and
Cooperation Agreement
(ARC)

Atlantic Free Trade
Agreement
(AFTA)

No agreement beyond
regulatory charter and
initial action plan

Hybrid with high-level
commitment and
processes to ensure
success

Comprehensive and
detailed trade and
regulatory agreement as
per the CFTA

Characteristics of effective agreements
Comprehensive

Reform one regulation
at a time
Timely


Already underway.
Slow process with no
timeline to complete.

Operational


Hard work to align one
area at a time.
No dispute mechanism.

Dynamic


Process can easily stall

38





All sectors covered
(negative list) but phased
implementation

An ambitious agreement
with few restrictions
(negative list)

Time needed to secure
commitment but fewer
details than AFTA.
Built in processes to
ensure implementation.

Likely to take time to
negotiate if go beyond
CFTA.
Risks not being
implemented.
?
Depends on nature of
commitments made.
Effectiveness of dispute
mechanism depends on
details.





Mixed approach to
regulatory alignment.
Formal dispute
mechanism with final
court challenge and $
penalties.



Scope grows with time.
Annual reporting.
Stakeholder feedback
refines priorities.
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Unless specifically built
in
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Table 3.1 Assessment of Options for an Atlantic Regulatory Agreement continued
Criteria

Status Quo

Characteristics of successful internal trade initiatives
Trigger for reform
n.a.
Already underway

Broad and deep agenda


Restricted to regulatory
reform but economic
benefits touted

Institutional champion


ORASE lacks influence
outside NS; no effective
Joint Office in practice

Creative decisionmaking

Enshrine in law


Hard to get less than
four provinces to agree
on items as perception
of failure of Atlantic
agenda


Only regulatory charter is
in legislation

Other criteria
Transparent


ORASE shares progress
with stakeholders in NS
and produces annual
report on progress

Robust

Compatible with CFTA



Atlantic Regulatory and
Cooperation Agreement
(ARC)

Atlantic Free Trade
Agreement
(AFTA)

?
APEC report and
frustration with status
quo. Is this enough?

Little motivation given
past opportunities and
recent CFTA





Positioning key. Intended
to advance alignment of
business regulations and
government cooperation.

Most likely restricted to
narrow trade and
regulatory issues

Specific changes to
increase role and
leverage of the Joint
Office.

Not typically part of trade
agreements in Canada

Flexibility to ensure
continued progress
( coalition of willing on
select issues)
Federal government as
potential partner in
select areas

Not typically part of trade
agreements

Current legislation
amended to
accommodate the ARC.
Option to use legal
system for disputes.

Not typical of trade
agreements in Canada








Published commitments,
work plans and reports
on progress.
Stakeholder input.



Lacks effective
mechanisms and
resources to ensure
success and extend
reach beyond NS

Intended to have
multiple inputs to ensure
success

Can connect to work of
Regulatory Reconciliation
and Cooperation Table

Intended to advance
Atlantic alignment
consistent with CFTA













?
Published agreement but
detailed implications can
be obscure
?
Depends on details


But only has value if
goes beyond CFTA
commitments

Source: APEC
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Chapter 4
an Atlantic
Regulatory and Cooperation Agreement (ARC)
Chapter Summary
• APEC recommends an Atlantic Regulatory and Cooperation Agreement (ARC)
that incorporates high-level principles and commitments and infrastructure and
processes to help embed change throughout government.
• Key principles and objectives are specified in the ARC; the Ten-Year Roadmap
provides the timeline for reform; and an annual Priorities Report details the
specific reforms that will be addressed each year.
• The ARC is comprehensive. Exclusions to the ARC are time-limited, must be
discussed by all provinces, and a rationale must be provided along with a
statement on whether the other provinces agreed to the exclusion.
• A new Atlantic Regulatory Committee, with one member from each province and
the CEO of the restructured Joint Office, meets monthly to ensure progress
towards the annual priorities.
• The restructured Joint Office is the key champion for regulatory reform and
alignment, working with provinces and departments to achieve the goals
specified in the ARC, the Ten-Year Roadmap and the annual Priorities Report. It
acts as a liaison, educator and advisor and reports annually on progress. It is
restructured to ensure it acts as a true regional entity, with sufficient qualified
staff and resources to undertake its work.
• There is an independent audit of regulatory progress and conformity to the ARC.
• A three-stage dispute and challenge mechanism provides a formal mechanism
for dispute resolution if dialogue and negotiation are not able to resolve issues.
While backed by financial penalties and the legal system, such processes are
intended to be use only on rare occasions.

Based upon its review of other trade and regulatory agreements and its assessment of
progress under the current regulatory reform approach, this chapter outlines
recommendations to strengthen and sustain the regulatory reform agenda in Atlantic
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Canada through a hybrid approach, named the Atlantic Regulatory and Cooperation
Agreement or initiative (ARC).
The first section in this chapter
second section provides the detailed recommendations for the ARC; the third section
Joint Office to support the ARC;
and the fourth section discusses some implementation issues, including the need to
develop a common Atlantic agenda on regulatory reform,
mmendations on
the process and timeline for implementation, and the role of the federal government.

4.1 Overview of

for the ARC

As explained in Chapter 3, APEC recommends a hybrid approach that avoids two
extremes a lack of time-specific objectives to guide or incent the detailed work of
regulatory reform on the one hand, and negotiating and agreeing on a long and detailed
agreement that is hard to operationalize or incent into actual regulatory reform on the
other. The intent
is to make clear the principles and
objectives of regulatory reform and regional cooperation and alignment, supported by
new processes and infrastructure, to ensure that these principles are upheld, and the
objectives are realized.
APEC recommends that the ARC be positioned as part of a broader commitment to
create the conditions for economic growth and prosperity, rather than a narrow agenda
of regulatory reform.
APEC recommends a three-tiered approach to specifying regulatory objectives and
actions (Figure 4.1):

42

•

The Atlantic Regulatory and Cooperation Agreement (ARC) this specifies the
key principles and high-level objectives. These are the overriding and guiding
principles and objectives for the whole initiative that should not be changed
unless an error is discovered, or an item needs to be clarified. The principles and
commitments include the regulatory Charter to ensure smart regulation, regional
regulatory alignment and regional government cooperation.

•

Ten-Year Roadmap the high-level objectives are translated into a Ten-Year
Roadmap for regulatory reform and alignment, which identifies the timeline for
achieving regulatory reform in specific areas. This document helps regulators see
the timelines they must work to and enables stakeholders to see how regulatory
reform will be rolled out and when it will impact and benefit their businesses.
The Ten-Year Roadmap may be subject to annual refinements or modest
revisions to the timelines, as long as the overall timeline is not delayed. The
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Roadmap may be extended every five or ten years, if necessary, to continue with
regional cooperation in areas not previously identified.
•

Annual Priorities Report this annual document details the specific reforms and
objectives that will be achieved each year, consistent with the Ten-Year
Roadmap. For each specified reform or objective for that year, the Priorities
Report will identify the parties that will lead the reform and alignment process,
the stakeholders that need to be consulted, the planned process for identifying
the proposed solution, and the anticipated outcomes.

The ARC uses a negative list approach everything is covered unless specifically
excluded. Exclusions must be discussed with all four provinces and a public rationale for
the exemption must be provided to ensure transparency, along with a statement on
whether the other provinces agree with the exclusion. Exclusions are not negotiated at
the start of the agreement but are only put in place when that area of the ARC takes effect,
as determined in the Ten-Year Roadmap. Exclusions are time-limited and must be
renewed every ten years.

Figure 4.1 Overview of the ARC

Source: APEC

The effective implementation of the ARC requires some new infrastructure and
governance processes:
•

The four Atlantic Premiers remain the key signatories, initiators and sponsors of
the ARC, who must reaffirm their commitment each year as part of their
endorsement of the annual Priorities Report.

•
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review progress towards the annual Priorities Report, to provide feedback to the
restructured Joint Office, and to support the restructured Joint Office in
implementing its work.
•

The restructured Joint Office is the key champion for regulatory reform and
alignment, working with provinces and departments to achieve the goals
specified in the ARC and the timelines specified in the Ten-Year Roadmap. It is
responsible for producing the annual Priorities Report and the annual Progress
Report. It acts as a liaison, educator and advisor, helping drive the detailed
regulatory reform process. It is restructured to ensure it acts as a true regional
entity, with sufficient qualified staff and resources to undertake its work.

The provincial offices of the auditor general collaborate to conduct an independent audit
of the annual progress report an annual audit to new or modified regulations made
during the year or compliant with the ARC.
There is a formal three-stage dispute and challenge process that can be initiated if
informal dialogue and discussion are unable to resolve disputes.
There is a formal review of the ARC every five years.
The ARC is designed to be compatible with the CFTA with APEC recommending that the
provinces work jointly to participate in the Regulatory Reconciliation and Cooperation
Table (RCT).
External stakeholders are engaged in helping establish the priorities in the Ten-Year
Roadmap, the formation of the annual Priorities Report and in the detailed work of
regulatory reform and alignment. They are also consulted on all new or modified
regulations, as per the current regulatory Charter.

4.2

Detailed Recommendations for the ARC

Vision for Atlantic Regulatory Alignment
APEC 2016 report, as summarised in Chapter 1.1, explained in detail how provincial
regulatory barriers can negatively impact business activity and the broader economy.
There are clear economic benefits to regulatory alignment, even though it can be difficult
to measure and quantify them, either before or after regulatory reform.
But what would regional regulatory alignment look like in practice? Here are some
illustrative examples that indicate how varied, and practical many of these changes
would be for businesses, workers and consumers:
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A qualified tradesperson from New Brunswick is able to work in Newfoundland and
Labrador without have to retake a safety course (such as fall arrest) that is currently valid
in New Brunswick.
An individual in a profession that is currently provincially regulated (such as an
accountant, engineer, insurance broker, teacher or nurse) moves from Prince Edward
Island to Nova Scotia and can immediately start work, without having to apply for
approval, re-certify, or pay another professional registration fee. Or, they can work
immediately and when their annual registration is up for renewal, they simply pay their
registration fee to the Nova Scotia regulatory body.
A lawyer in Halifax is able to provide legal advice to a client in Saint John without having
to register in both provinces or limit their services to 100 days per year.
A registered company from Newfoundland and Labrador is able to expand into Nova
Scotia without having to register again in Nova Scotia. It finds that labour standards,
occupational health and safety standards, and industry specific regulations are the same
or equivalent in both provinces, saving time to learn and comply with new standards.
A transportation company in New Brunswick is able to obtain one permit to move its
oversized load from New Brunswick through Nova Scotia to Newfoundland and
Labrador.
A regional construction company is able to freely deploy its vehicles in all four Atlantic
provinces using one provincial (or ideally a regional) license/registration.
Electronic recycling fees and programs are consistent across all four provinces making it
easier for consumers to compare prices and retailers to have standardized IT systems.
A firm from Prince Edward Island is able to bid on a public-sector contract in other
Atlantic provinces, discovering that the bid process is the same as they are used to in
Prince Edward Island, the basic contract standards are the same, and there is no
preferential treatment for firms in the contracting province relative to suppliers from
other Atlantic provinces.
A provincially-licensed small restaurant is able to open a location in all four Atlantic
provinces, without registering as a business in all four provinces. Their existing food
safety license automatically applies to all four locations; the minimum wage and labour
standards are the same in all four provinces; and regulations around recycling are the
same. They are able to offer the same liquor on their menu in all four provinces without
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any difficulties is supply due to differences in the lists of available beer and wine from the
existing provincial liquor commissions.
A winery in Nova Scotia can sell its wine in all four provinces and benefit from the same
preferential pricing (mark-up) in all four provinces as it receives in Nova Scotia.
Similarly, a craft-beer operator in New Brunswick can sell its beer at any location where
liquor is sold in all four provinces, and benefit from the same preferential pricing as in its
own province.
A family moves from Charlottetown
during the school year and finds that the
educational curriculum is the same in both provinces, making a seamless transition for
their two children.
A builder and operator of a senior care home in Newfoundland and Labrador finds that
they can build and run homes in other Atlantic provinces according to the same
standards for construction and care.

Context, Positioning and Foundational or Shared Beliefs
APEC recommends that the ARC be carefully positioned as part of a broader
commitment to create the conditions for economic growth and prosperity, rather than a
narrow agenda of regulatory reform. As discussed in Chapter 2.3, being part of a broader
and deeper agenda is viewed as a key feature of successful internal trade initiatives by
providing greater motivation for political actors and creating opportunities to produce
visible results. T
removing
commitments to develop common policies and
programs.
APEC offers the following positioning and context for the ARC:
In the context of slower economic growth due to an aging population; competitiveness
challenges associated with small populations and urban centres and a dispersed
population; the fragmentation of the market in Atlantic Canada caused by differences in
provincial standards and regulations; economic restructuring related to pressures on
traditional resource-based industries and the growth of the service sector and knowledge
economy; the need to ensure sustainable economic growth in the context of climate
change and environmental pressures; and fiscal challenges that result from these trends,
the four provinces commit to a suite of economic policies that respond to these trends
and best position the region and the individual provinces for prosperity.
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These policies include (but are not limited to) a population and immigration policy; a
robust educational and training system; a stable and competitive business climate; select
economic development policies; and prudent and sustainable fiscal management.
The ARC contributes to a stable and competitive business climate and economic growth
by pursuing and achieving smart regulation, regional regulatory alignment and regional
cooperation in government, while helping to ensure prudent and sustainable fiscal
management. Measures taken as part of the ARC will increase the openness of the
Atlantic economy, promote competition and improve the competitiveness of individual
businesses.
ulatory
reform and regional alignment and cooperation as part of the response to the economic
challenges facing the region and agree that such reform will have tangible benefits for the
provinces individually and collectively. Without this shared understanding and belief in
the efficacy of reform, a commitment to ARC will lack a solid foundation and will risk
incomplete implementation when challenging issues arise that needed to be addressed.
Building upon this shared understanding and commitment, the provinces must further
agree to the goals and structures embedded in the ARC as the best way to realize this
commitment. This common agreement will be necessary to ensure a commitment to
work though issues according to the processes established in the ARC. This shared
understanding and commitment to ARC should be reviewed and reaffirmed annually.
Finally, the provinces need to recognize that the ARC is the beginning of a long-term
process, which will take time to change traditional ways of thinking (e.g., from provincial
to regional approaches, from going ahead on their own to consulting with other
provinces, from narrow provincial self-interest to open trade and markets, and from
moving straight ahead with regulation to assessing business impacts to identify the best
tool to achieve a policy objective).
-in inertia at
the political, institutional and bureaucratic levels that makes regional planning and
133
Changing the mindset and philosophy of governments
and officials is viewed as an important part of the success of the NWTPA.
Institutionalizing cooperation is key and is what the ARC infrastructure is designed to
achieve, facilitated by the leadership of the restructured Joint Office.

133

Chronicle Herald, July 28. Accessed at
http://thechronicleherald.ca/opinion/1490069-savoie-we%E2%80%99re-more-than-a-region-of-the-mind.

June 2018

Atlantic Provinces Economic Council

47

Atlantic Regulatory and Cooperation Agreement (ARC)

Atlantic Regulatory and Cooperation Agreement (ARC)
The ARC provides the key principles and high-level objectives for this initiative and
specifies the governance structure, mechanisms, and processes through which the
agreement will be implemented and operationalized.
The four Premiers have already agreed to a Charter of Governing Principles for
Regulation.134
hat regulatory approaches will only be used if:
•

It has demonstrated that
other approaches (e.g., self-regulation or non-regulatory approaches);

•

Analysis of the costs and benefits demonstrate that the regulatory approach is
to alternative approaches;

•

The regulation and subsequent
demonstrably proportionate,
accountable, consistent, accessible, targeted and predictable

•

The regulation and associated processes are consistent the Guidelines in the
Charter.

commitments. The guidelines indicate that:
1. The need for regulation to achieve a policy goal(s) is clearly stated;
2. A full range of approaches must be identified and assessed, and regulation
clearly and demonstrably superior ;135
3. The regulation should be narrowly targeted, with the minimal regulatory
burden possible, and should not unduly burden the regulated entity either
individually or in terms of the aggregate burden of existing regulations;
4. The cost and impact of regulation should be measurable using objective
evidence, and assessed before and after implementation;
5. Affected parties should be consulted during the development and
implementation of regulation, with the regulations easy to understand and
comply with;
6. Regulation should consider its economic impact, promoting competition
and not creating a barrier to interprovincial or international trade;

134

https://novascotia.ca/regulatoryopportunity/premiers-%20charter.asp. For a summary, see Chaundy (2016a), p.
106.
135 There is a potential inconsistency in these statements that should be clarified. If other approaches are not effective
and cannot achieve satisfactory outcomes, then it seems that a regulatory approach could still be pursued and be
consistent with the Charter even if the costs exceed the benefits. It would be better to state that a regulatory approach
will only be used when the net benefits of a regulatory approach are positive (i.e., the benefits exceed the costs) and
are demonstrably much larger than any alternative.
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7. The responsibility for compliance with the Charter rests with the
department, agency or office responsible for the policy need being targeted
by the regulation.
These principles and guidelines are valid and worthy to be maintained. They specify that
regulation should only be used as a last resort and when a cost-benefit analysis clearly
demonstrates that it is the best approach, and the benefits exceed the costs.136 The
regulatory approach must be clear, narrowly targeted, easy to understand, not unduly
burdensome, consistent and predictable. Stakeholders should be consulted during the
development and implementation and the impact of the regulation should be measured
both before and after implementation. The Business Impact Assessment tool developed
by ORASE and being used during the approval of new regulations in Nova Scotia, is
designed to help ensure new regulations are consistent with the Charter, and could be
used across the region for this purpose.137
existing regulation should be systematically reviewed for
compliance with the Charter
objective across the region. APEC therefore recommends that the commitments in the
ARC include both a commitment to regulatory alignment, and a commitment to
regulatory reform, which means all existing regulations, whether regionally aligned or
not, in all four provinces, be reviewed and brought into compliance with the Charter
principles by the stated date in the Ten-Year Roadmap.138
Guideline five of the Charter
is to ensure this. The proposed independent annual audit of outcomes should audit new
or modified regulations that have been approved during the year to ensure that the
development of new or modified regulations is consistent with the Charter.
Despite the many positive aspects of the current Charter, its main weakness is that the
statement of fundamental intent and the guidelines almost exclusively focus on smart
regulation and service effectiveness. This is important and needs to be fully
implemented. But the Charter largely neglects the interprovincial regulatory dimension
that would lead to regional regulatory alignment. By contrast, the CFTA and NWTPA
136

The requirement for the benefits of regulation to exceed the costs is not currently explicit in the Charter but should
be made so, as discussed in the previous footnote.
137 https://novascotia.ca/regulatoryopportunity/what-we-do.asp and The Office of Regulatory Affairs and Service
Effectiveness (2017), p. 15.
138

Independent Scotland a view from down under. Policy Scotland Working Paper 02.14. Glasgow: Policy Scotland.
Accessed at http://policyscotland.gla.ac.uk/wp-content/uploads/2015/03/business-regulation-for-an-indpendentScotland-wm-final.pdf.
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focus on the interprovincial trade dimension, but neglect the smart regulation dimension
and, with the exception of
Table, also largely neglect the regional regulatory dimension. The ARC needs to embrace
both smart regulation and the regional or interprovincial regulatory dimension, along
with the more traditional issues relating to interprovincial trade, investment, labour
mobility and public procurement.
Guideline six of the Charter
to
interprovincial trade. This implicitly requires regulators to consider approaches in other
jurisdictions to ensure they meet this principle. However, it is not clear that there is a
process to monitor the application of this requirement and the principle does not
explicitly require regulators to examine or pursue regional harmonization, mutual
recognition or other regional alignment. In its 2016 report, APEC recommended that the
Joint
ment needs
to be strengthened so that Atlantic regulators seek, wherever possible, to harmonize
regulatory approaches and the timing of regulatory changes within the Atlantic
139

APEC therefore recommends that the Charter be repositioned to focus on smart
regulation and service effectiveness, with a reference that regulations must also be
consistent with the broader commitments of the ARC.
APEC also recommends that the ARC articulate more fully the commitment to regional
regulatory alignment. These are articulated below.
Drawing upon commitments made in the CFTA (and the AIT before it) and the NWTPA,
APEC recommends that the following key principles and commitments be articulated in
the ARC, in addition to the Charter:

Context
•

The ARC respects the individual jurisdiction, constitutional authority and
prerogative to govern of the four Atlantic provinces but commits them to pursue
regional solutions and cooperation wherever possible;140

•

The ARC is established consistent with the CFTA (Article 1203) that permits
provinces to
arrangements to liberalize
trade, investment, or labour mobility beyond the CFTA;

139
140
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•

If there is any inconsistency between the ARC and the CFTA (or any other
applicable agreement), the agreement that is most conducive to liberalized trade,
investment, labour mobility and business activity, takes precedence;141

Key commitments
•

The four Atlantic provinces commit to adopt and abide by best practice
regulatory principles (as outlined in the regulatory Charter);

•

The four Atlantic provinces commit to pursuing and achieving regional
alignment of all provincial regulations, unless specifically excluded under the
ARC;142

•

In pursuing a regional solution, the Atlantic provinces should take account of,
and where possible, align with current or future national and international
standards and approaches to remain consistent with the objectives of the CFTA
and to facilitate the ability of Atlantic firms to operate on a national and global
basis;143

•

The four Atlantic provinces commit to pursuing and achieving a regional
approach to government, including public procurement, in all areas of provincial
responsibility, unless specifically excluded under the ARC;144

•

The four Atlantic provinces commit to transparent and non-discriminatory
access to all government procurement not procured jointly, unless specifically
excluded under the ARC;145

•

The ARC eliminates all barriers that restrict or impair trade, investment, labour
mobility and the operation of multi-province firms, unless specifically
excluded;146

141

This most liberal clause is borrowed from the NWTPA, article 1.2.
The CFTA, Article 102.1(c),
need to preserve flexibility in order to achieve public policy objectives
intent of the ARC is to seek regional agreement on policy objectives and the means to achieve them, something that
may be possibly regionally but not nationally. The CFTA, Article 403.1, allows for negotiations to reconcile regulatory
matters where these act as a barrier to trade, investment or mobility. The ARC presumes that regulatory differences
create a barrier to trade and therefore explicitly tries to reconcile them.
143 Chaundy (2016a, Chapter 4.4) noted the importance of seeking national and international alignment.
142

144

common tourism strategy, a common energy grid, a common liquor control commission, rather than three small
145

Thresholds at which the ARC procurement rules do not apply are not stated. Such thresholds are specified in the
Atlantic Procurement Agreement, CFTA and CETA. Consideration needs to be given as to whether such thresholds
are needed and if so, whether the Atlantic region should consider thresholds below these agreements. Without data
on how much procurement occurs at specific values, it is hard to make specific recommendations on this issue.
146
clause, article 3, which states that the parties will ensure that
their measures do not operate to restrict or impair trade, investment or labour mobility between or among them.
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•

The ARC eliminates and forbids any discrimination (or subsidies) in favour of
individuals, firms or other organizations in its own province, unless specifically
excluded;147

Prioritized commitments for regional regulatory alignment148
•

The provinces commit to regional solutions to differences in standards and
regulations as the first priority and objective of the ARC (such as one regional
registry of joint stock companies, one workers compensation board, one
regional permit issued by one regional permitting agency, one regional
procurement website for tenders) unless such a regional solution does not make
economic sense because the estimated costs are demonstrated to exceed the
benefits;149

•

Where a regional solution does not make economic sense, or where it cannot be
achieved within the timeframe indicated in the Ten-Year Roadmap, the
provinces commit to harmonizing regional standards and processes;150

•

Where harmonization does not make economic sense (i.e. the estimated costs
are demonstrated to exceed the benefits), or cannot be achieved within the
timeframe indicated in the Ten-Year Roadmap, the provinces commit to mutual
zing that
mutual recognition can pose risks when standards are not sufficiently aligned;151

147

It is important that provinces recognize and
communicate that in order for their firms to access markets in other Atlantic provinces, they must be willing to
maintain open access to outside firms in their own province. This needs to be fully accepted and articulated by
Premiers as part of the context and shared beliefs underlying the ARC. This agreement does not further articulate any
restrictions on business subsidies (cf. NWTPA, Article 12) or investment (cf. NWTPA, Article 11); in the interests of
brevity and simplicity, further elaboration of these issues should only be added to the ARC if needed for clarity.
148 These commitments elaborate on the general commitments just articulated.
149 In pursuing a regional solution, provinces may need more time to create such regional entities and may therefore
request time-limited extensions beyond the original commitments made in the Ten-Year Roadmap. In the interim,
they should agree to more limited solutions to advance regulatory alignment such as harmonized standards or
processes or mutual recognition. Some regional approaches may require creative solutions to address potential
concerns around loss of revenues from provincial fees or permits, for example (Chaundy, 2016, p. 37). For issues such
as provincial occupational licensing, the ideal may be a regional licensing body; while a system of mutual recognition
may suffice in the interim, it does not address the business communities concern around multiple fees, timing and
coordination of multiple licenses and so licensing bodies should be encouraged to consider alternative solutions
(Chaundy, 2016a, Chapter 5.3). In cases where a regional solution does not make economic sense, i.e. the estimated
costs exceed the benefits, then the provinces can jointly request an exclusion, posting the rationale on the ARC, but
knowing that the exclusion and the analysis to support it will need to be renewed every ten years.
150

minimize differences in standards
it is not clear to what extent this commitment has been implemented. In this regard, the ARC goes further than the
NWPTA by establishing clear processes and timelines to achieve such objectives.
151 Again, if not harmonizing, the provinces must agree to an exclusion, and providing a public rationale. For
example, if standards are sufficiently close, then mutual recognition may be the optimal regulatory solution from an
economic cost-benefit perspective.
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•

Where the above solutions to regional regulatory alignment are not practically
feasible or do not make economic sense, the provinces commit to implementing
an alternative solution and providing a rationale for so doing.152

Commitments for existing regulations
•

Provinces commit to ensure that all existing regulations are reviewed to ensure
they are compatible with the principles and commitments of the ARC and the
regulatory Charter, by the timeline specified in the Ten-Year Roadmap.153

Commitments for new regulations
•

Provinces commit to ensure that any new regulations, or modifications to
existing regulations, are consistent with the regulatory Charter and the principles
and commitments of the ARC at the time they are implemented, which may be
earlier than the timeline indicated in the Ten-Year Roadmap;154

•

This commitment necessitates discussion with other provinces to ensure options
for regional alignment have been duly considered; where such regional
alignment cannot be achieved at this time, a province must seek approval for an
exclusion to the ARC, which will only be valid until the timeline for regulations in
that area, as specified under the Ten-Year Roadmap; any further exclusion must
be renegotiated at that time;155

•

All new regulations should include a statement that such regional discussions
have been held, and that the new regulation is consistent with the ARC or that an
exclusion has been granted with the rationale provided. This is important to
ensure transparency for those regulated.

152

This will still require an exclusion to be posted on the ARC website, which will need to be renewed every ten years.
In her recommendations on regulatory reform (Broten, 2014), Laurel Broten made a similar point. As part of
Re
-year plan to deregulate
153

slation to repeal outdated or inefficient regulations, streamline regulations for
pring of the
following year (p. 86). APEC recognizes that this may be a substantial task for some departments, and that some
departments may need more time than others because they have a larger number of regulations to review, and that
the Ten-Year Roadmap provides the best approach to achieving this goal, rather than forcing all departments to do
this by the same date.
154 If it is not possible to achieve a regional alignment of such new or modified regulations at the time they are
implemented, because they are related to existing environmental regulations, for example, that will only be aligned
by the timeline specified in the Ten-Year Roadmap, then an exclusion must be sought, which will only be valid, in the
first instance, until the timeline for review and regional alignment of environmental regulations as specified in the
Ten-Year Roadmap.
155 The CFTA (and CETA) require a formal notification of new regulations, although in the CFTA notification is only
. Under the
ARC, the aim is not simply notification but pursuit of a regional approach. As a result, notification under the ARC is
implicitly a part of the need to pursue and demonstrate that a regional approach has been pursued even if a regional
solution is not possible at the current time for reasons stated in the exclusion.
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Coverage
•

The ARC applied to all provinces that are a part of this agreement; their Crown
corporations, Boards and agencies; municipalities; and other self-regulatory
organizations that derive their authority from provincial legislation;156

•

The ARC applies to trade, investment, labour mobility and multi-province firms
in all sectors of the economy of the four Atlantic provinces, unless specifically
excluded (a negative list approach).

Exclusions157
•

All exclusions to the ARC must be discussed by the four Atlantic provinces who
must then state whether they agree to the exclusion or not;158

•

Any government requesting an exclusion to the ARC must publish the exclusion
on the ARC website, along with a one paragraph rationale for why the exclusion
is required, and whether the exclusion was agreed to by the other provinces;159

•

An exclusion is designed to allow a multi-speed approach where, for example,
three provinces may be able to agree and move forward on a regional approach
or a regionally harmonized standard, but one province needs more time to adopt
the regional solution;160

156

The CFTA (Article 103) applies to its provincial departments, ministries, and similar agencies of government; its
regional, local, district, and other forms of municipal government; its other governmental bodies and enterprises; any
monopoly, non-governmental body, or non-governmental enterprise, whenever exercising regulatory,
administrative, or other governmental authority that the Party has delegated to it, including the power to expropriate,
grant licences, approve commercial transactions, or impose quotas, fees, or other charges; and its monopolies and
government enterprises undertaking commercial activities. The NWTPA (Article 2.1) applies to each provincial
government and their government entities.
157
ch the ARC does not apply for a specific period of time. Different terms are

158

The Australian MRA is the only agreement reviewed where exclusions are negotiated, although in the NWTPA
(Article 8), any additional exceptions, beyond those included in the original agreement, can only be added if all the
parties agree. While this approach has merit in discouraging th
the Atlantic provinces are unlikely to agree to such a binding commitment or would just go ahead and proclaim an
o minimize the number
of exclusions requested, and requires the other provinces to state whether they agree to or only consent to the
exclusion. Along with the requirement to provide a public summary of the rationale for the exclusion, this should act
to discourage exclusions while allowing them where a regional solution does not make economic sense at the current
become a generic loophole to escape the commitments made in the ARC and ultimately undermining the process.
159

federal government for a new Canadian internal trade agreement, prior to the CFTA. Government of Canada (2014).
One Canada, One National Economy: Modernizing Internal Trade in Canada. Ottawa: Industry Canada, p. 12.
ent with the key
legitimate interest, that it is not more restrictive to trade, investment and labour mobility than is necessary, and that it
is not a disguised restriction to trade, investment or labour mobility.
160 This multi-speed approach is identified as important to the success of other internal trade regimes as noted in
Chapter 2. It is also implicit in the new Regulatory and Cooperation Table of the CFTA where not all provinces may
agree to pursue alignment on a particular issue. There may also be cases where a standardized Atlantic regional
s 2016 report pointed to the example of differences in the timing
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•

An exclusion in a specific area does not need to be posted, and generally should
not be posted, until the commitment to achieve regional regulatory alignment or
a regional approach to government in that area takes effect, as specified in the
Ten-Year Roadmap;161

•

All exclusions can be challenged by external stakeholders and subject to review,
under the Dispute and Challenge processes of the ARC;

•

All exclusions under the ARC expire within ten years of their posting (or shorter
time if negotiated), unless specifically renewed under the terms of the ARC.162

Timeline
•

The timeline for achieving regional alignment of regulations and a regional
approach to government, and ensuring that all existing regulations conform to
the principles of smart regulation in the regulatory Charter, are specified in the
Ten-Year Roadmap;

•

Nothing in this agreement restricts the provinces from achieving regulatory
reform and regional alignment ahead of the timelines stated in the Ten-Year
Roadmap, as long as business and other stakeholders are given sufficient notice
if they need time to prepare for and adjust to the revised regulatory structure;

•

The ARC permits transition periods (up to a maximum of two years) and timelimited adjustment support (up to a maximum of $1 million and up to a
maximum of two years) to be provided within the context of the Ten-Year
Agreement, provided it is agreed to by all provinces and is publicly declared on
the ARC website, as the provinces recognize that while reducing barriers and
opening markets is beneficial for the economy as a whole, some firms may find it
difficult to adjust to some reforms;

•

The ARC will be formally reviewed every five years, with revisions, improvement
and extensions made as necessary.

of seasonal weight restrictions, which can vary between and within provinces. However, in this case the costs seem to
exceed the benefits. For this reason, the commitments to regional alignment are subject to the economic benefits of
so doing, and the exclusions may justifiably articulate these reasons. This transparency is important for external
stakeholders.
161 Most agreements with a negative list approach specify exclusions when the agreement is first released and
implemented. This approach is deliberately avoided in the ARC for two important reasons. First, negotiating and
agreeing on such exclusions prior to the implementation of the ARC will unnecessarily delay the implementation of
the ARC. Second, the intent of the ARC is to encourage and facilitate regional cooperation. Allowing exclusions at the
start of this process undermines this approach. By giving provinces time to work together, find regional solutions in
other areas, and develop greater trust and cooperation, it will minimize the likelihood that exemptions will be
needed, provide greater opportunity to narrow or limit the extent of any exemption, and improve the prospects for
ensuring a time-limited exclusion.
162 As circumstances change, it is important that exclusions are revisited at periodic intervals, especially as the ARC is
intended to increase regional alignment and cooperation over time. Wha
In the NWTPA, Article 17, the provinces must review the exemptions each year
to try and reduce their scope.
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Withdrawal
•

A province may withdraw from this agreement only after providing formal
notification of its desire to withdraw to the other parties;

•

This formal notification triggers a six-month cooling off period which provides a
six-month window for all the parties to discuss the request to withdraw, its
potential consequences and to seek ways to address the precipitating concerns
within the context and parameters of the ARC;163

•

If such discussions fail to dissuade a province from withdrawing from the ARC,
the province must issue a formal notification of its intent to withdraw. The
implementation, at least 12 months after the six-month notification period has
expired.164

Accession
•

This agreement is specifically designed for the four Atlantic provinces, based on
their close geographic proximity, their trade and investment linkages, the
similarities in the economic challenges that they face, their historical experience
of cooperation, and, given their small size in Canada, the opportunity for them to
present a common voice and negotiating position when working with other
provinces and the federal government;

•

However, other provinces may apply to join this agreement, subject to the
approval of the existing provinces;165

•

Because of the strong thrust in this agreement on regional alignment, the
accession negotiations must decide whether the new party is aligning to Atlantic
standards in a specific area, or whether the existing Atlantic standard will be
realigned to a new standard. Similar negotiations will be required where Atlantic
bodies have been created.

Ten-Year Roadmap
APEC proposes that a ten-year timeline for regulatory commitments be identified.166 This
is designed to provide stakeholders and government with a roadmap for reform that

163

This is not a time to renegotiate the ARC. The ARC provides for a formal review every five years to allow
amendments, modifications and extensions to be negotiated and implemented to ensure the agreement remains
relevant and effective.
164 The NWTPA has a twelve-month notification period for withdrawal (Article 20.2). Because of the closer degree of
regulatory alignment and government cooperation embedded in the ARC, the six-month cooling off period and a
minimum of twelve month notice before withdrawal take effect, is considered necessary.
165 Article 1203.2(c) of the CFTA requires the parties to any regional agreement that goes beyond the commitments of

166

APEC recommends 10 years to provide sufficient time to achieve the goals of the ARC while avoiding any incentive
to postpone some issues indefinitely. An option of a rolling ten-year timeline, which is updated each year, may have
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balances the need to prioritize areas with the greatest potential economic benefit with
the recognition that some reforms require more time or greater political commitment to
implement. The Ten-Year Roadmap provides the overall structure to guide the
development of annual priorities for the regulatory alignment process.
The ten-year priorities can be updated and refined based upon stakeholder input and
experience with the regulatory reform process. However, these changes should be
modest. Second, any such revisions must not delay the overall timeline for reform, as
there is a danger that reforms will keep being pushed off into the future. For example, if,
as the detailed regulatory work gets underway, it is realized that the time required to
complete the regulatory reform process in transportation needs an extra year, then the
timeline for another regulatory area needs to be advanced by one year before such a
change can be approved. Similarly, if a specific aspect of reform and regional alignment
regarding environmental regulations will take three extra years before it can be fully
implemented, then a specific area of reform of similar importance, such as in public
procurement, for example, needs to be brought forward by three years. This adjustment
process will allow for flexibility and adjustment within the initial timeline without
affecting the aggregate timeline. Also, any revisions to the Ten-Year Roadmap proposed
by the restructured Joint Office should only be made after input and validation from
stakeholders with final approval from the Atlantic Regulatory Committee and the four
Atlantic premiers.
APEC proposes the following initial Ten-year Roadmap. This Roadmap is based upon
167

adjusted

reforms will need more lead time to identify and implement solutions; and some areas
have a larger number of regulations that need to be reviewed and addressed.
This Roadmap does not imply that, for example, work on aligning transportation
standards begins and ends in year 3. Rather, given a commitment to align transportation
standards by the end of year 3, work begins in year 1 to achieve that goal, with the work to
be undertaken in each year identified in the annual Priorities Report. Also, it does not
imply that, for example, transportation standards cannot be aligned before year 3.
Rather, it may be possible to align some transportation regulations in year 1, some areas
in year 2, and the remaining and more difficult areas in year 3. In some cases, industry
may request additional time or a phase in period to allow it to prepare for and adjust to
regulatory reform and alignment.

merit only if it is used to added further commitments in years 11 and onwards, that were not identified at the time of
the ARC. It should not be used to keep postponing issues.
167 Chaundy (2016a), Chapter 5.
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By the end of each specified year, the following will have been achieved:
Year 1
Year 2
Year 3
Year 4

Common corporate registration and labour standards
Common occupational health and safety standards
Common transportation standards and processes
Common environmental standards and regulations

Year 5 Common public procurement (including bid website) and labour mobility
Year 6 Common policies and programs for liquor sale and production
Year 7 Common immigration and employment programs and policies
Year 8 Common education curriculum and mobility between PSE programs
Year 9 Common standards and processes for health and senior care
Year 10 Common approach to federal-provincial relations and economic development
This Roadmap includes, in the first few years, areas for regulatory reform and
economy by reducing barriers to business activity. In the later years, the Roadmap
proposed by APEC includes other areas for government cooperation. Governments need
to collaborate to reduce barriers to business activity created by different regulatory
earlier research, there is also scope for governments to collaborate in other areas, to
reduce their operating costs and to increase competitive pressures by enabling firms to
operate regional business models when providing services.168
The rationale here is that the provincial governments in Atlantic Canada need to
cooperate to better align regulations and standards across the regional economy to
support economic growth. At the same time, there is scope for provincial governments to
cooperate to reduce the burden on taxpayers for a given level of public services. The ARC
is therefore intended and designed to instill a desire for and provide an incentive for
greater regional cooperation across government activities.
Donald Savoie, writing in the context of the three Maritime provinces, puts it this way:169
The challenge requires the three provincial governments to do what they have failed to
do in the past break down political and bureaucratic silos. More to the point, the region
will not be able to meet the challenge, continue to deliver quality public services, attract
or even retain skilled workers, and provide the circumstances for the private sector to
compete and grow, unless it deals with the economic and fiscal issues from a regional
social services, and education from a Maritime perspective rather than a provincial one
and make all key decisions accordingly.

168

Chaundy (2016a), p. 40. Savoie (2017a, 2017b) also makes the argument in favour of regional cooperation.
Savoie, Donald (2017a). Looking for Bootstraps: Economic Development in the Maritimes. Halifax: Nimbus
Publishing, pp 383-383.
169
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Annual Priorities Report
Each year, the restructured Joint Office should issue an annual Priorities Report, which
should detail the priorities for regulatory alignment and cooperation that will be pursued
in the upcoming year, including the key deliverables and outcomes.170 This report should
be prepared following a request for proposals and input on priorities from the business
community, organized labour and other relevant stakeholders, and may be supported by
relevant research as necessary. The annual Priorities Report should be consistent with
the priorities in the Ten-Year Roadmap but may also make recommendations for
modifications to the timing outlined in the Ten-Year Roadmap.
The Priorities Report should be presented to the four Atlantic Premiers at an annual
meeting prior to being made public.

Governance Process and the Atlantic Regulatory Committee
The ARC should be endorsed by the four Atlantic Premiers and re-affirmed each year
with the release of the annual Priorities Report. It is essential that the commitment to
regional cooperation be promoted from the highest level of government.171 However, it is
also important that these commitments are embraced at all levels of the bureaucracy and
across all government departments and entities.
APEC recommends that an Atlantic Regulatory Committee be established, consisting of a
senior member of the Executive Council Office from each of the four Atlantic provinces,
along with the CEO of the restructured Joint Office. Each provincial representative should
be appointed directly by their Premier with the mandate to ensure that the ARC is
implemented within and across the provincial government. This Regulatory Committee
should meet monthly (in person or by conference call) to review progress towards the
annual Priorities Report, to discuss new or upcoming regulatory issues, to provide
feedback to the restructured Joint Office, and to support the restructured Joint Office in
implementing its work.
The provincial representatives on the Atlantic Regulatory Committee are to be the lead
provincial champions for regulatory reform and cooperation, helping to facilitate and

170

-framed as a requirement for the restructured Joint Office to
produce this report, http://nslegislature.ca/legc/statutes/regulatory%20accountability%20and%20reporting.pdf, 5
(1) (b). The CFTA also requires the Regulatory Reconciliation and Cooperation Table to submit an annual work plan
that contain the regulatory agreements to be concluded over the next 1-2 years and the desired outcome for each
reconciliation agreement. In Australia, the Productivity Commission was tasked with annual reviews of specific
sectors to develop a short list of priority areas for removing or reducing regulatory burdens and identify reforms to
enhance regulatory consistency across jurisdictions (Munday, 2014, p. 8).
171 In the NWTPA, Article 17, the provinces must appoint a cabinet minister to the Ministerial Committee to ensure
the agreement is being implemented and to review the exemptions each year.
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ensure provincial departments are cooperating with the regulatory reform process and
implementing identified regulatory solutions. They will be supported in this work by at
least one full-time provincial liaison employed by the restructured Joint Office.
The restructured Joint Office then takes on the role of champion for regulatory reform
and cooperation; secretariat to administer the processes established under the ARC;
facilitator to help implement regulatory reform and alignment; advisor and educator on
regulatory reform; watchdog to monitor progress; and reporter on progress. These roles
are discussed in more detail below.

Table 4.1 Key Responsibilities in the ARC
Organization

Responsibility

Premiers

Commitment to regulatory principles (renew annually)
Commitment to Ten-Year Roadmap (renew annually)
Endorsement of annual Priorities Report

Atlantic Regulatory Committee

Coordination and monitoring of work to achieve the annual Priorities Plan
Help ensure work is done within each province
Accountable to Premiers for progress or lack thereof

Restructured Joint Office

Secretariat for the regulatory reform and cooperation process
Responsible for annual Priorities Report
Regulatory champion
Facilitator, educator and advisor
Monitor and report on progress (annual Progress Report)
Reports to Premiers (annual)
Reports to Atlantic Regulatory Committee (monthly)

Regional Auditor General

Independent audit

External stakeholders

Input into Ten-Year Roadmap and annual Priorities Report
Consulted on regulatory solutions and all new regulations
Public accountability on priorities and progress

Source: APEC

Regulatory Alignment Process
The high-level regulatory commitments identified in the ARC need to be operationalized
into practical commitments for regulatory reform and alignment. This is because much
of the real work of regulatory reform involves dialogue among officials in different
jurisdictions; consultation with stakeholders; identification of regulatory solutions;
implementation of the chosen regulatory solution, which may require changes to
legislation, regulations and/or regulatory practice; and monitoring and assessment, to
ensure that the regulatory reform is having the desired effect and not have adverse
unintended consequences.
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The restructured Joint Office is therefore responsible to produce an annual Priorities
Report which identifies detailed priorities for regulatory alignment and cooperation that
will be pursued in the upcoming year, including the key deliverables and expected
outcomes. The annual priorities should be identified following a request for proposals
and input on priorities from the business community, organized labour and other
relevant stakeholders, and may be supported by relevant research as necessary.172 They
should be consistent with the priorities outlined in the Ten-Year Roadmap.
In the first few years there may be some value in having dollar targets, or other
mechanisms, to help government officials identify some quick ways to reform regulations
leading to immediate and concrete results. For example, Nova Scotia has recently
committed to reduce the regulatory burden on businesses by $25 million by 2018 in
terms of dollars or time saved.173 Any new regulatory costs must be offset by an equal
dollar reduction in other regulations.
However, there is a danger in relying solely on dollar targets, with reform areas to be
subsequently identified. It creates a bias to identifying easier and shorter-term reforms,
rather than those that might provide the greatest long-term impact. In some cases,
regulatory reform may lead to new production and investment, with economic benefits
that are not captured by a simple measure of the reduction in the annual regulatory
burden on business.
APEC therefore recommends that the priorities for regulatory reform be identified up
front, utilizing stakeholder input and relevant research and analysis to estimate their
potential economic benefit. Reporting on ex post measures or estimates of the economic
impact of reforms, however, is still important to validate and build support for the
process.

172

There may be value in having a stakeholder advisory panel to help guide the restructured Joint Office in
developing the annual Priorities Report. There is also a potential parallel from the offshore industry that may be
relevant to consider to facilitate input. Crown lands can be nominated for consideration in a future Call for Bids by
any person or company, in addition to areas that the Canada-Nova Scotia Offshore Petroleum Board (CNSOPB)
identifies on a rolling three-year basis in its Areas Call for Bids Forecast. In a similar manner, both the restructured
Joint Office and industry (or other stakeholders) can help identify potential areas for regulatory reform. The CNOLP
then launches a Call for Bids, a formal announcement that a licence is available for select land areas, which are
awarded through a competitive bidding process. Once several potential areas for regulatory reform are identified, the
restructured Joint
gather the most support in a polling process. For further information on the CNSOPB process, see
https://www.cnsopb.ns.ca/lands-management/call-bids and https://www.cnsopb.ns.ca/lands-management/callbids-forecast-areas-2017-2019.
173 The Office of Regulatory Affairs and Service Effectiveness (2017), p. 31 and
https://novascotia.ca/budget/documents/Budget-2017-2018-Bulletins-New-Ideas-for-a-Better-Economy.pdf.
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For each regulatory area prioritized for reform in a particular year, the stakeholders that
need to be consulted in undertaking the reform should be identified, along with the
departments, divisions or officials that will need to be involved in making the reforms.
The process through which the optimal reform will be chosen should also be articulated.
For example, this could include government officials identifying areas where provincial
labour or occupational health and safety standards differ, proposing the best or
alternative options to align the regulations, estimating the work or cost involved in
aligning the regulations, and then seeking stakeholder input on the proposed alignment
solutions and their priorities on which areas should be reformed first. Alternatively, for
other issues, the restructured Joint
other stakeholders for reforms in a particular area, inviting them to explain the rationale
and benefits of reform along with proposed options for achieving such reform. The
restructured Joint Office can then evaluate such proposals, with input from regulators, to
determine which issues should be prioritized.
Bringing department officials and stakeholders together on a frequent basis is a key part
of the ARC infrastructure that is designed to change approaches to regulatory issues over
the long-term. Facilitating dialogue and building a culture of collaboration within the
regular operations of government is key to institutionalizing the changes envisioned by
the ARC.

Annual Progress Report
The restructured Joint Office should also release an annual Progress Report, which
reports on progress made on the commitments, work plan and deliverables identified in
earlier years.
It should summarize the collective progress made since the initial ten-year plan was
progressed.174

Independent Monitoring
To ensure accountability to stakeholders, there needs to be external and independent
monitoring of progress towards regulatory alignment as outlined in the Ten-Year
Roadmap. APEC therefore recommends that the four provincial Offices of the Auditor
General be required to agree on a common approach to reviewing and auditing progress
174

made in improving regulation and reducing regulatory burden, but this needs to re-framed as a requirement for the
restructured Joint Office to produce this report.
http://nslegislature.ca/legc/statutes/regulatory%20accountability%20and%20reporting.pdf, 5 (1) (a). The CFTA
(Article 1101.7) also requires an annual report on the functioning of the agreement, but this is not the same as a
detailed Progress Report envisioned
commitments is an example of one way to report on progress towards commitments made in the ARC, the Ten Year
Roadmap, and the annual Priorities Report: https://www.canada.ca/en/privy-council/campaigns/mandate-trackerresults-canadians.html.
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on the annual Priorities Reports and overall progress towards regulatory alignment and
the commitments made under the ARC. For example, this could include an audit of
whether regulatory changes made during the previous year met the requirements of the
regulatory charter and the commitments to regional alignment under the ARC.
Each provincial Office of the Auditor General will then take turns to undertake an annual
audit and review on behalf of the other provinces, using the same agreed approach,
standards and measures. Funding for this work will be provided by the restructured Joint
Office or directly by the province whose
audit.
Ideally, the audit would be completed before the Progress Report, prepared by the
restructured Joint Office, is made public, just as auditors sign off on prepared annual
financial statements prior to release. The audit report could be included in the annual
Progress Report.

Stakeholder Input
Industry (and other) stakeholders play an important role in the implementation of the
ARC. Stakeholders are to be consulted on the priorities in the Ten-Year Roadmap; the
annual Priorities Report; the detailed work of regulatory alignment; and on all new
regulations and changes to existing regulations, as with the current regulatory Charter.
Stakeholders also receive the annual Progress Reports and external audit, and may
challenge exclusions and compliance with the ARC under the dispute and challenge
process.

Dispute and Challenge Process
The intent of the ARC is to help change, over time, the culture regarding regulation and
regional alignment and cooperation, building trust among relevant parties and helping
regulators see and embrace the benefits of reform. APEC recommends that disputes
under the ARC are addressed and resolved informally through discussion and
dialogue.175 However, if this is not sufficient to resolve the issue, APEC proposes a threestage process to escalate a dispute.

Business-to-government dispute regarding non-compliance
Businesses (and potentially individuals) may raise objections or concerns regarding noncompliance with the ARC. If the objections or concerns cannot be satisfactorily resolved
through informal dialogue and discussion, they may initiate the formal dispute process.
175

The NWTPA, Article 24.2,

all other reasonable means to resolve a matter prior
There is a similar commitment in the CFTA

(Article 1000.2).
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First, objections or concerns of non-compliance are officially registered with the
restructured Joint Office.176 The restructured Joint Office will provide a process and form
for such objections or concerns on its website. A summary of the objection and date of
filing will be made available on its website, along with updates on the status of the
objection. The restructured Joint Office will review the complaint and work to achieve a
solution within three months.177 It is hoped or anticipated that almost all objections,
concerns or disputes will be resolved at this stage.
If the restructured Joint Office is not able to achieve a resolution, the initiating party may
escalate to the regulatory ombudsmen. Prince Edward Island is the only Atlantic
province that does not have a formal Office of the Ombudsman to investigate complaints
against provincial government departments and the application of provincial laws.178
APEC recommends that these three provincial Offices of the Ombudsman be required to
develop and agree on a common process for addressing regulatory complaints that
cannot be resolved by the restructured Joint Office, within the commitments made under
the ARC.179 The Offices of the Ombudsman may agree to work jointly on a dispute,
appoint one of the Offices of the Ombudsman to take on the dispute (sharing the
responsibilities on different disputes), or appoint one Office of the Ombudsman that is
not directly involved in the dispute.180 The Ombudsman should work with the
restructured Joint Office to help mediate, arbitrate and resolve the dispute. The
Ombudsman should be required to publicly indicate when it has begun an investigation
and to publicly state the outcome of its work. It may issue its own judgement on the case.
APEC considers that three months should be sufficient for such a process.
The third and final stage, if the restructured Joint Office and the Office of the
Ombudsman are not able to resolve the dispute, is to allow the initiating party to use the
courts to reach a judgement on the issue, based upon the commitments and principles
outlined in the ARC and the facts of the case.181 If the courts find a province to have
176

The role for the Joint Office to be a regulatory Ombudsman was ident
p. 42).
177

Under exceptional circumstances, where progress is being made and a resolution is expected, but cannot be
achieved within three months, APEC recommends that the restructured Joint Office may publicly indicate that it is
extending the process by three months, along with a summary justification for the extension.
178
179

Prince Edward Island will either have to agree to the joint process developed by the other three provinces or
appoint an individual to negotiate and work with the other three Offices of the Ombudsman to develop such a
process.
180 For example, the Nova Scotia Office of the Ombudsman would take the lead responsibility on a dispute between a
party in New Brunswick and a party in Newfoundland and Labrador.
181

new institutions, altho
institutions within each province. While some agreements favour the use of dispute panels rather than the court
process, APEC would rather not have to create a new institutional structure to arbitrate on the ARC. The current
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violated the ARC, it may require that the province bring itself into compliance, and may
award a monetary penalty against the offending province. Until the province comes into
compliance, parties from that province lose their right to initiate and participate in the
dispute and challenge process.182 One measure of the success of the ARC is that disputes
never reach this third stage, and few require the second stage.183
APEC recommends that the maximum fines or monetary penalties available to the courts
under the ARC be greater than those available under the CFTA, to
commitment to greater regulatory cooperation. Under the CFTA, the maximum
monetary penalties, based upon population, are $333,000 for Prince Edward Island,
$500,000 for Newfoundland and Labrador, and $2 million for Nova Scotia and New
Brunswick.184 APEC recommends that the maximum penalties under the ARC be $1
million for Prince Edward Island and $5 million for Newfoundland and Labrador, Nova
Scotia and New Brunswick. These penalties should be indexed to inflation, based upon a
simple average of the annual Consumer Price Index for the four Atlantic provinces, to
ensure that their value does not erode over time.

Business-to-government challenge of an exclusion
Businesses (and potentially individuals) may also challenge the rationale for any
exclusion. As with the dispute process, businesses should first query an exclusion with
the relevant government with the intent that this dialogue will resolve any lack of
understanding regarding the rationale or extent of the exclusion, or lead to the removal
or narrowing of the exclusion. If this discussion and dialogue does not resolve the issue,
the business may initiate the formal challenge process, similar to the dispute process.
First, objections or concerns regarding the rationale or scope of an exclusion are officially
registered with the restructured Joint Office.185 The restructured Joint Office will provide
a process and form for such objections or concerns on its website. A summary of the
objection and date of filing will be made available on its website, along with updates on
the status of the objection. The restructured Joint Office will review the complaint and

http://nslegislature.ca/legc/statutes/regulatory%20accountability%20and%20reporting.pdf, 7 (b) and regulations
that are in compliance with the Act or Charter do not lose their legal force or effect (8).
that the ARC, and a
182 This feature, suspending a part
access to the dispute mechanism, is borrowed from the CFTA, Article 2033.
183 There have been no uses of the formal dispute resolution process in the NWTPA. This should be the goal of the
ARC.
184 Canada Free Trade Agreement, Annex 1011.2 and 1028.2.
185 The role for the Joint
s 2016 report (Chaundy, 2016a,
p. 42).
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work to achieve a solution within three months.186 It is hoped or anticipated that almost
all objections, concerns or disputes will be resolved at this stage.
If the restructured Joint Office is not able to achieve a resolution, the initiating party may
escalate to the regulatory ombudsmen, as per the process outlined for disputes. The
Ombudsman should review the rationale, the objection made, and after consideration of
the facts and discussion with the province that made the exclusion, issue an opinion on
the merits of the exclusion. If this opinion does not lead to a commitment to withdraw (or
modify) the exclusion, or the challenge to it, then the business making the challenge may
seek a judicial review.
The third and final stage, if the restructured Joint Office and the Office of the
Ombudsman are not able to resolve the challenge, is to allow the initiating party to use
the courts to reach a judgement on the issue, based upon the commitments and
principles outlined in the ARC and the facts of the case.187 A judge may determine that
the rationale for an exclusion is legitimate and uphold it; that the exclusion is legitimate
but its scope is too broad and needs to be narrowed; or that the rationale is not legitimate
and is contrary to the ARC and should removed or refined. Financial penalties are not
available for challenges to exclusions.

Government-to-government dispute regarding non-compliance
For province to province disputes, the dispute process for alleged non-compliance is
similar, beginning with informal discussion and dialogue. If this fails, the initiating
province may launch a formal challenge with the restructured Joint Office. If the
restructured Joint Office is not able to resolve the dispute, the second stage is to have the
Joint Ombudsmen review the case and make a judgement. If this fails to resolve the
dispute, the province may request a judicial panel to review the case. The panel may
allow the initiating province to take retaliatory measures if the offending party is found
guilty and does not address the issue within three months of the panel decision.188 Until
the offending province comes into compliance, it loses its right to initiate or participate in
province to province disputes.189

186

Under exceptional circumstances, where progress is being made and a resolution is expected, but cannot be
achieved within three months, the Office may publicly indicate that it is extending the process by three months, along
with a summary justification for the extension.
187

eater cooperation between similar
institutions within each province. While some agreements favour the use of dispute panels rather than the court
process, APEC would rather not have to create a new institutional structure to arbitrate on the ARC.
188 The CFTA has a similar feature. If a measure is still inconsistent with the CFTA and has not been resolved one equivalent effect or, if this is
189
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Periodic Review
APEC proposes that every five years the ARC, the restructured Joint Office and the above
processes are reviewed to evaluate their effectiveness with adjustments made as
necessary to ensure continued progress.190

Relationship to the CFTA and the Regulatory Reconciliation and Cooperation
Table (RCT)
The commitments and changes made under the ARC should always be consistent with
the CFTA, further the liberalization of trade and business activity, and create greater
regional alignment consistent with the processes for national regulatory alignment.
Progress should be communicated to other CFTA parties, particularly to the Regulatory
Reconciliation and Cooperation Table, to ensure that Atlantic standards or regulations
can be aligned with any future national standards or regulations.
To further the commitment to regulatory alignment and cooperation in Atlantic Canada,
there should be one regional representative for the four Atlantic provinces, ideally the
CEO of the restructured Joint Office, who participates in the work of the national
Regulatory Reconciliation and Cooperation Table (RCT) and negotiates on behalf of the
four Atlantic provinces. As an interim measure, the current four provincial
representatives should immediately commit to a joint, common Atlantic position on
every issue addressed by the RCT. A common negotiating position would communicate a
significant sea change and commitment to Atlantic cooperation to both the federal
government and the other provinces.
For the same reasons, the Atlantic provinces should develop a joint independent bid
protest mechanism and use a common web portal for communicating regulatory
changes to other CFTA parties as required by the CFTA. The joint notification process
should be administered by the restructured Joint Office.

4.3

Joint Office

To support and implement the ARC as recommended in the previous section, APEC
recommends that the Joint Office be restructured as a true regional entity, not as an office
Secretariat
190

The current Nova Scotia Regulatory Accountability and Reporting Act requires a review of ORASE and the Act after
three years and the Act expires after five years unless renewed
http://nslegislature.ca/legc/statutes/regulatory%20accountability%20and%20reporting.pdf, 9 (1) and 10. In the three
other provinces, the Act specifies a review of the Joint Office after three years, with the Act expiring after five years.
intended to be
permanent, and that a formal five-year review is appropriate to refine any elements of the ARC. The annual reporting
process and governance processes should be sufficient to identify minor issues and adjust as needed.
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for the Council of Atlantic Premiers, the Maritime Provinces Higher Education
Commission and Atlantic Lottery are examples of regional entities that are distinct from
any individual provincial government though provincial governments remain active
participants or shareholders in these institutions.
It is essential that the organization with the biggest responsibility to help implement the
regulatory reform agenda be structured as a separate, regional office with the capacity
and authority to advance regulatory alignment and cooperation on behalf of the four
provinces and consistent with the commitments and priorities made in the ARC. The lack
of such a regional institution will undermine the pursuit of regional regulatory alignment
initiatives.
APEC recommends that the restructured Joint Office be organized as a separate
independent entity, reporting directly to the four Atlantic Premiers as well as to
stakeholders. It is vital that the restructured Joint Office has a sufficient degree of
independence to carry out its important activities that the Premiers have committed to.191
The restructured Joint Office should not be a department, division or branch of the CAP
Secretariat. Though the regulatory and cooperation commitments outlined by APEC
should begin to influence the broader agenda and activities of the Council of Atlantic
Premiers, it is essential at this stage that the regulatory agenda remain distinct and not
get lost in the many other issues discussed at the regular CAP meetings and in the day-today coordination work of CAP.192 APEC therefore recommends that the four Atlantic
Premiers meet separately with the restructured Joint Office to discuss and review its
work; semi-annual meetings are recommended.193

191

The OECD notes that

Joint Office is not a regulator per se, it sits between government and industry as the champion, leader, coach,
facilitator and, at times, enforcer of regulatory reform. Its independence is therefore important to achieve in practice
and in its institutional structure. For such an organization, the OECD recommends there be: clarity of objectives,
roles and functions; transparent and accountable communication; financial independence in managing resources;
transparent and accountable processes to ensure independence of the appointed leadership; and recruitment and
staff management processes that enable professional staff to carry out their duties in an objective and evidencebased manner. OECD (2017). Creating a Culture of Independence: Practical Guidance against Undue Influence. Paris:
OECD. Munday (2014) makes similar comments for regulators around sufficient resources, good communication,
good governance and accountability. He also articulates the value of an independent Productivity Commission, as
used in Australia and New Zealand, for independent policy and regulatory review.
192 However, there will need to be regular two-way communication and dialogue between the restructured Joint
Office and the CAP Secretariat. This could be facilitated, for example, by having the Secretary to CAP be an observer
at the monthly meetings of the Atlantic Regulatory Committee.
193 An annual meeting is required as part of the annual reporting to stakeholders, and this should be separate from a
regular CAP meeting. However, to ensure sufficient priority is given to this agenda, a semi-annual meeting to allow
the restructured Joint Office to report on mid-year progress is also recommended. This could be held to coincide with
a regular CAP meeting, but should be distinct, for example, being held a day before or after the regular CAP meeting,
or being held the morning before, or afternoon after a regular CAP meeting. More frequent meetings should not be
necessary as the restructured Joint Office should be given a degree of independence and authority to implement the
commitments made by Premiers.
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The restructured Joint Office should have its own staff and Chief Executive Officer (CEO).
There should be at least one full-time staff person or regulatory officer based in each
Atlantic province to help support the liaison with individual departments and external
stakeholders; to help ensure compliance within each province; and to facilitate
provincial alignment with the commitments made under the ARC.194 These four
provincial regulatory officers, along with the CEO and our members of the Atlantic
Regulatory Committee, would be the key ambassadors and representatives of the
restructured Joint Office. The restructured Joint Office should be sufficiently staffed with
the necessary professional expertise and experience to be able to carry out its
responsibilities effectively.
The restructured Joint Office should have its own budget and resources, with financial
contributions from all four provinces. The provinces should agree on their respective
shares. The restructured Joint Office should present its annual budget, and have it
approved by the four Premiers, independently of provincial budget cycles which are not
usually synchronized. The restructured Joint Office should be provided with sufficient
financial resources to carry out its activities. APEC recommends that the financial
resources to fund the restructured Joint Office be found from within existing provincial
budgets so there is no net financial cost from operating the restructured Joint Office.195
The restructured Joint Office should issue the annual Priorities Report and the annual
Progress Report for the whole region as outlined in the ARC. If needed, it can also issue a
brief annual report on its own activities, along with its financial statements.
The restructured Joint Office should work on a regional basis on all its regulatory
activities. However, it may, with public notification, pilot new initiatives in one province
prior to rolling out across the other province. Such pilots should always be made public
and the restructured Joint Office should report on progress in rolling out the initiative in
other provinces in its annual Progress Report.
The restructured Joint Office should monitor regulatory changes being made in each
province to ensure that they meet the requirements of the regulatory Charter, such as an
assessment of their economic impact, and the commitments to regional alignment, such
that the change considers and moves towards regional alignment.196

194

It is possible that some staff could be seconded from provincial governments, but they would need to become
employees of the restructured Joint Office, not the seconding province. However, given the long-term nature of the
work required by the restructured Joint Office, and its need for independence and a professional staff, it is not clear
that short-term secondments would be appropriate.
195 Over time the restructured Joint Office should contribute to a reduction in provincial costs as they align
regulations with regulatory cooperation also reducing the need to maintain four separate regulatory structures.
196 APEC identified the role of legislative watchdog for the Joint Office in its earlier report, Chaundy (2016a), p. 42.
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The restructured Joint Office should maintain a website for the ARC, providing details of
the agreement, the Ten-Year Roadmap and the annual Priorities Reports and the annual
Progress Reports. The site should include a searchable database for exclusions to the
ARC. It should provide the forms to use and any updates or reports from the formal
dispute and challenge process. This site could also be used to facilitate stakeholder
engagement.197
The restructured Joint Office should be the lead regional spokesperson and
representative for the Atlantic provinces in all national and pan-Canadian discussions of
regulatory issues, including being the Atlantic representative on the CFTA Regulatory
Reconciliation and Cooperation Table, as discussed above.
The restructured Joint Office should also take the lead in advancing Atlantic regulatory
issues with the federal government as well as municipal governments and other
regulators in Atlantic Canada.198
to regulatory requirements from all three levels of government along with nongovernment regulators. Improving the regulatory environment in Atlantic Canada
199

The restructured Joint Office should work with regulators to bring them into compliance
with the commitments made under the ARC. The restructured Joint Office should also
collaborate with regulators that are not within the scope of the ARC, such as the federal
government, to improve the broader regulatory environment in Atlantic Canada and
encourage the adoption of best regulatory practices.
In all regulatory issues affecting Atlantic Canada, the restructured Joint Office needs to
be, and be seen to be,
regulatory alignment.
The restructured Joint Office should also establish a research, education and training
unit or division. This division should monitor and research best regulatory practices;
advise on and help implement research to support the work of the restructured Joint
rrent website version of
the Charter needs to be updated to include a reference here to Newfoundland and Labrador.
197 As secretariat for the ARC, the restructured Joint Office will have to decide whether it needs to maintain a separate
website for itself or embed its own content within the ARC website.
198 This liaison role for Joint
a, p. 42). It is therefore
encouraging to see that the Halifax Regional Municipality is undertaking a Joint Project for Regulatory Modernization
in partnership with the Province of Nova Scotia, with the assistance of ORASE:
https://www.halifax.ca/business/doing-business-halifax/reducing-red-tape.
199 Chaundy (2016a), p 36.
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Office, including measurement of the impact of regulatory reform; and provide education
and training programs for regulators within the four provincial governments and any
other regulators that fall within the scope of the ARC.200 There may also be scope to
provide such education and training programs to regulators that are outside the scope of
the ARC on a fee or cost-recovery basis.

4.4
This section discusses the importance of developing a common agenda, the timeline for
implementation and the role of the federal government.

Developing a common agenda

201
building a collective commitment to
While the usual context for
his work is perhaps somewhat different than the task at hand, what is required here, as

emphasized by several of the experts APEC interviewed for this research, is a cultural
change within government towards regulation and regional cooperation.
A common agenda is the first of five components for collective impact

advanced

form of collaboration which brings together different sectors for a common agenda to
solve large complex problems 202 Building a common agenda is about:
engagement: a bringingagenda we need time to release old patterns and explore and accept new approaches
and ideas. The building of a common agenda is also about building commitment...203

In this approach, building a common commitment is not about a small group developing
-

204

It is about

200
201

Born, Paul (2017). How to develop a common agenda for a collective impact: A 5-step guide. Waterloo: Tamarack
Institute. http://www.tamarackcommunity.ca/library/common-agenda-for-collective-impact.
202 http://www.tamarackcommunity.ca/collectiveimpact. The five components are: a) a common agenda all
participants share a vision for change that includes a common understanding of the problem and a joint approach to
solving the problem through agreed-upon actions; b) shared measurement all participating organizations agree on
the ways success will be measured and reported, with a short list of common indicators identified and used for
learning and improvement; c) mutually reinforcing activities a diverse set of stakeholders, typically across sectors,
coordinate a set of differentiated activities through a mutually reinforcing plan of action; d) continuous
communication all players engage in frequent, structured and open communication to build trust, assure mutual
objectives, and create common motivation; and e) backbone support an independent, funded staff dedicated to the
establishing shared measurement practices, building public will, advancing policy, and mobilizing resources.
203 Born (2017), p. 2.
204 Born (2017), p. 3.
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a quick plan developed by experts.205
While APEC has articulated the rationale for change, and outlined in the ARC what it
considers to be the key objectives for regulatory reform and regional cooperation and the
processes through which change can be realized, the detailed work of reform and
cooperation requires the engagement of provincial officials, businesses and other
stakeholders to develop and implement solutions, which may vary for different
regulatory issues.206 As these are the individuals who will ultimately be responsible for
the success of this initiative, it is imperative that they be engaged and allow the
commitment to change to be developed.
APEC has therefore identified this process of developing a common agenda as the first
step in implementing the ARC.

Timeline for implementation
Given the current state of and risks to the regulatory reform process in Atlantic Canada, it
is important that progress is quickly made to put in place the new commitments and
The key elements (e.g., the key
commitments and principles and the restructured Joint Office) need to be given priority;
some of the remaining details (such as the regional audit and ombudsmen role) can be
developed as the ARC comes into force.
As previously noted, achieving buy in and commitment is essential to the long-term
success of the ARC. Although this may ultimately take years to build as the process
unfolds, creating the right foundation is essential.
APEC encourages the ORASE and the Joint Office to develop sufficient buy in for this
timeline at the highest level and to find ways to make it work, rather than allow for
multiple delays which risk stalling the process and ultimately preventing the agreement
from being implemented.

205

Born (2017), p. 4.
The emphasis in the ARC on developing a common context and shared beliefs; measurement and reporting;
engaging multiple parties including stakeholders; and an independent, resourced and qualified restructured Joint
Office as the regulatory champion, are consistent with the five components identified in the collective impact
approach.
206
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APEC proposes the following timeline to guide the implementation of the ARC.
6 Nov. 2017 to 30 Mar. 2018

Review and preparation
ORASE
an action plan.

2 Apr. 2018 to 28 Sep. 2018

s and prepares

Laying the groundwork and building a common
commitment
ORASE, in partnership with the Joint Office, begins the
important work of engaging senior levels of government
and external stakeholders to develop support for the
ARC. This stage is crucial given the apparent uneven
regional commitment to the current regulatory initiative.
ORASE and the Joint Office need to articulate the broader
economic rationale for regulatory reform and
cooperation, the need for change to the current
regulatory initiative and the rationale for the proposed
ARC. They need to seek input and feedback to refine and
improve, if necessary, the detailed recommendations
proposed by APEC, and to develop buy in and agreement
to move forward. This process needs to take place at both
the highest levels of government and the civil service.
APEC may be able to play a support and education role
during this process.
Without support and buy in at the highest levels of
government and the civil service, it is unlikely that such
an initiative will be able to get off the ground or succeed
in the long term. However, while it is important to secure
sufficient buy in and commitment to implement the ARC,
it needs to be remembered that the ARC is a long-term
initiative and it will take time to change existing
approaches and paradigms to encompass regulatory
reform and regional cooperation. The restructured Joint
Office should therefore be committed to playing the role
of regulatory champion, educator and cheerleader for
years to come.
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1 Oct. 2018 to 31 Dec. 2018

Developing and finalizing the details
ORASE and the Joint Office would work with relevant
government officials to finalize the remaining details of
the agreement.
One of the most important tasks during this period is to
finalize the details and timeline of the Ten-Year
Roadmap. As there may be pressure from individual
departments to delay their coverage as long as possible, it
is important that the overall ten-year timeline, as
proposed by APEC, be respected. However, there may be
a need to modify or switch the timelines for specific
commitments. For example, it may be decided and
agreed to review and align environmental regulations
one year earlier than proposed by APEC, to allow
transportation regulations one additional year for reform
and alignment. Governments should also conduct a
stakeholder engagement process to help refine the
timeline for the ten-year priorities.
As exclusions to the agreement are negotiated and
approved by the timeline specified in the Ten-Year
Roadmap, there is no need to negotiate these exclusions
prior to implementation.
As each province develops their provincial budgets for
2019/2020, it is important that each province includes
sufficient resources in their budget commitments to fund
the necessary financial and staff resources for the
restructured Joint Office.
Ideally, the four Premiers would announce an agreement
in principle, or a commitment to the ARC, sometime in
the fall.
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2 Jan. 2019207

Agreement announced and signed
The principles and objectives of the ARC are announced
along with backgrounders explaining its key elements.
The formal agreement is signed by the four Premiers. The
actual agreement is intended to be a relatively short
document. The supporting details and documentation
will be developed over time.
There may be a need for associated legislation to be
passed by the four provincial governments, such as to
amend the existing legislation that established the Joint
Office.
The restructured Joint Office begins its work. This
includes the stakeholder engagement process to develop
the specific commitments and deliverables for the first
year of the Ten-Year Roadmap.

1 Apr. 2019

The ARC agreement enters into force
The agreement formally enters into force.

1 Apr. 2019

First annual Priorities Report
The first priorities report is released, and the renewed
regulatory process begins in earnest.

Apr. 2020

First annual Progress Report, second Priorities Report
The first progress report is released, reporting on
achievements from the past year, including the external
audit; the second annual priorities report is released.208

Role of the federal government
As indicated in its earlier report, regional regulatory reform in Atlantic Canada needs to
involve all three levels of government and non-government regulators. It is therefore
important that the federal government matches the commitments and intent of the ARC
207

parties to the CFTA. This necessitates a minimum two-month window between announcement of the agreement and
implementation.
208 Ideally, the progress report on the previous year would be released at the same time as the priorities report for the
next year. However, given the time required for the external audit of the progress report, this may not be feasible.
Alternatively, the audit report could be released at a later date although this approach is not ideal.
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in terms of its own regulatory processes.209 Businesses interviewed by APEC as part of its
earlier research identified inconsistencies in the implementation of federal policies as
they affect key Atlantic industries along with issues where federal and provincial
regulations interact.
APEC has recommended in this report that the restructured Joint Office
regulators that are not within the scope of the ARC, such as the federal government, to
improve the broader regulatory environment in Atlantic Canada and encourage the
as part of its participation in the Atlantic Growth Strategy, should commit to engage with
the restructured Joint Office to review its own regulatory processes as they affect the
Atlantic region and to respond to and address issues brought to it by restructured Joint
Office that are identified by Atlantic businesses and industry associations as part of the
regulatory engagement process conducted under the ARC.
Ideally, the federal government would be willing to make its own annual commitments to
regulatory reform, to parallel the provincial commitments made in the Atlantic annual
Priorities Report. The federal government should also consider the impact that its own
legislation and timing thereof has on Atlantic regulatory alignment. New federal
legislation, such as carbon pricing and the legalization of cannabis, should be
approached in such a way as to facilitate a common Atlantic response to aspects that
require provincial implementation.
The federal government, either independently or as part of its participation in the
Atlantic Growth Strategy, could consider providing a one-time financial commitment to
assist the four provinces in setting up and implementing the ARC. The federal
government will potentially benefit from having greater regional alignment on key issues
among the four Atlantic provinces when it negotiates various issues with the provinces. A
modest financial contribution would communicate and validate its support for this
initiative, help it get off the ground and would underscore its own commitment to work
with the restructured Joint Office on regulatory issues of concern in the Atlantic region.
The federal government, either independently or as part of its participation in the
Atlantic Growth Strategy, should be willing to entertain proposals from the restructured
Joint Office to provide financial assistance to help the four provinces achieve regulatory
alignment in specific areas.210 There is already a precedent for this. The federal
government committed several million dollars towards the Atlantic Apprenticeship
Harmonization Project (AAHP) to align trades throughout the Atlantic region, including
209

Municipal governments are covered in provincial commitments in the CFTA, so in principle, they can be included
with the commitments made in the ARC.
210 Savoie (2017a, p. 387 and 2017b
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the development of a shared IT system.211 APEC has previously suggested that the federal
government could adopt a similar approach to help the four provinces develop a single
business registry.212

211

The federal government initially committed $4.3 million with the four provinces providing a total of $3.5 million in
cash and in-kind contributions. Approximately $5 million was to go towards the design and development of a shared
IT system. Atlantic Workforce Partnership and Employment and Social Development Canada (2014). Atlantic
Apprenticeship Harmonization Project (AAHP) Questions and Answers. Accessed at:
https://nsapprenticeship.ca/sites/default/files/docs/pubs/AAHP-QA.pdf. In a subsequent update, the federal
and additional six
trades. Employment and Social Development Canada (2017). Backgrounder: Atlantic Apprenticeship Harmonization
Project. Accessed at https://www.canada.ca/en/employment-socialdevelopment/news/2017/10/backgrounder_atlanticapprenticeshipharmonizationproject.html.
212 Chaundy (2016b), p. 3.
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