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The characteristics of construction disputes.
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Claims relating to delay in construction.
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Variation claims.
Claims arising from the termination.

Issues surrounding performance bonds.
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1.1. High level of complexity
Generally, a construction dispute involves several issues. For example:
Whether the works are out of the
original scope?
May invite the
consideration of

Claiming payment
for extra works

Whether the contractor was requested
by the owner to perform the works?
Valuation of the works.
Delay issues caused by such extra works.
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1.1. High level of complexity

Construction documents are often
lengthy and highly technical

Vietnamese judges often lack
technical knowledge on construction

It may take years to resolve a construction dispute at the court.
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1.1. High level of complexity
Arbitration is often preferred than the court in resolving a
construction dispute because:
Less time consuming for resolving disputes.

ARBITRATORS
Can choose arbitrators having expertise in construction.
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1.2. Counterclaim is often used as a defense strategy
What should you
consider doing first
when receiving a
notice from the court

Submit a
counterclaim

Submit defense
arguments

Must be submitted before the meeting
for mediation and evidence disclosure

Can be submitted at any time
during the proceedings

Since a construction dispute involves many issues, most of the times,
there will be grounds to file a counterclaim.
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1.2. Counterclaim is often used as a defense strategy
Common claims of the owner

Common claims of the contractor

Penalty and damages for delay

Payment under the contract

Damages caused by defects and
incompletion of works

Payment for extra works
Interests arising from late payment
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1.3. Payment deduction and the legal risk of statute of limitations
It is a common practice that the owner will deduct all amounts owed by the contractor, including
penalties and damages, before making payment. This, however, may expose the owner to a
serious legal risk.
1 month

B (contractor)
delays in
completing the
work

A (owner)
deducts
USD200,000
from the payment

B sues A to claim
the USD200,000

The expiry of
the statue of
limitations

Normally, to defend against B’s claim, A must file a counterclaim, accusing B of being delay in
completing the work and requesting for the penalty of USD200,000 (which will offset B’s claim).
But does A have enough time to file a counterclaim
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1.3. Payment deduction and the legal risk of statute of limitations
B intentionally files the lawsuit close to the expiry of the statute of limitations, when A is notified
by the court and files the counterclaim, the statute of limitations has already expired. As a
result, B can request the court to dismiss the counterclaim of A.
Because the counterclaim is dismissed, the court does not consider the issue relating to the
delay caused by B and thus, A has no defense left and will be forced to pay the USD200,000 to B.

Should be careful and file a lawsuit first to reserve your right in case of potential disputes
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2.1. Compensatory damages for delay
Compensatory damages are money to compensate for all losses caused by the breach of
contract (i.e. the delay). It requires heavy burden of proof in practice and is often difficult to
claim.
For example: A’s delay in construction of a factory will affect the business plan of the owner and
may cause loss of profits. However, how to calculate and prove the loss of profits?
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2.2. Liquidated damages and penalty
a. Liquidated damages
• Liquidated damages are the amount contractually stipulated as a reasonable estimation of
actual damages to be recovered by one party if the other party breaches the contract.
• Liquidated damages help to solve the difficulties in computation of actual damages and are
often used in construction contracts in common law.
• However, there is no regulation on liquidated damages in the Vietnam law. Under the
Vietnam law, damages must be the actual damages and liquidated damages can be declared
null and void by the court.
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2.2. Liquidated damages and penalty
b. Penalty
• The Vietnam law allows the enforcement of penalty which is an amount contractually
stipulated to be paid upon breach of contract.
• Penalty does not need to be a reasonable estimation of actual damages and may be much
higher or lower than the actual damages.
• Penalty can be subject to a cap amount. This is currently arguable point in practice because
the 2005 Commercial Law regulates the cap of 8%, but the 2014 Construction Law only
regulates the cap of 12% for projects using state budget (no cap for private projects).
Should consider using penalty instead of liquidated damages
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Variation is a change either in the quantity or quality of the work which a contractor was
originally contracted to do, which leads to the adjustment of the contract sum.
It is quite common for the owner and contractor to dispute about the amount payable to the
contractor. This type of dispute usually involves the following issues:
Type of contract

Whether the variation claim is valid

Valuation of the variations
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3.1. Type of contract
Identifying the agreed type of contract and pricing arrangement is the first step in resolving
the dispute over the amount payable to the contractor.
Lump sum
contract
Fixed-rate
contract

Cost plus fee
contract

Fixed amount for the agreed scope of work
• The parties only agree on the unit rate of each work item
• The payable amount will be actual quantities multiplied by
the unit rates

The contractor will be entitled to the actual costs for
construction plus the agreed fee
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3.1. Type of contract
Most judges in Vietnam do not understand the differences between these types of contract.
Should identify which type of contract/pricing arrangement
chosen by the parties in the contract.
Add a simple description about the pricing principles.

For example: In addition to stipulating the term “lump-sump
contract”, should also add an explanation about the pricing
principles of lump-sum contract to make it clear and easy to
understand (as the judge may not understand the technical
term).
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3.2. Whether the variation claim is valid
Normally, to establish a valid variation claim, the contractor must prove that:
a. A valid instruction has been issued for the variation
Valid
instruction

Given by the
authorized persons

Following the procedures
agreed by the parties

Without clear indications of the authorized persons and procedures in the contract, the
court may assume that any person from the owner’s side who frequently communicated
with the contractor can issue the instruction for variation.
Should stipulate the authorized persons, required procedures in the contract
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3.2. Whether the variation claim is valid
Normally, to establish a valid variation claim, the contractor must prove that:
b. The work item is out of the agreed scope of work
How to identify the agreed scope of work?

Tender
documents

Bidding
documents

Drawings

Bill of
quantities

Should stipulate which document is prioritized
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3.3. Valuation of the variations and work done
The valuation of the variations will be based on:
The agreement of the parties, e.g. the parties agree in advance about the unit prices,
which are set out in the bill of quantities.
Valuation from an independent agency (e.g. Saigon PA is an agency that often used by
the courts in Ho Chi Minh City).
Note:
• Valuation result may not be accurate if the agency lacks information of the site status at the time
of dispute.
• From the time the dispute arises until the time the court receives the case, the site may be
changed significantly because the owners may assign other contractors to continue the
construction.
In case of dispute, should immediately record the site status.
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4.1. Costs for completing the construction
In case of dispute, normally, the owner will:

Terminate the
contract

Stop paying the original
contractor

Employ new contractor(s)
to complete the works

The original contractor will file a lawsuit against the owner to claim payments and as a result, the
owner will need to file a counterclaim to claim back the costs for completing the construction.

The owner should prepare sufficient documents and evidence for this future counterclaim
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4.1. Costs for completing the construction
Basically, the owner must have evidence to prove that the money paid to the new contractor(s) is
necessary for completion of the works under the responsibility of the original contractor. In
preparation for this, the owner should:
Have the new contractor(s) inspect the status of the construction and identify which works have
not been done. Should also employ a Bailiff to follow and make records.
In the contract(s) with the new contractor(s), ensure that the scope of work will be:
(i) within the scope of work of the contract with the original contractor and
(ii) within the works that have not been completed by the contractor as recorded by the Bailiff
above.
In case there is any change to the scope of work, should try to separate the changes from the
original scope of work, clarify the reduction or increase in value of the changes because these
changes are not considered when claiming back the costs from the original contractor.
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4.2. Defects arising after the termination

For the works that have
been completed by the
original contractor, there
may be defects arising
after the termination.

Should the owner ask the original
contractor to rectify, even though
it is sure that the original
contractor will refuse due to the
dispute between the parties?

If you are the contractor and you
receive such request for rectify,
should you come to inspect the
alleged defects?

Yes, it will become evidence
to prove that the original
contract fails to perform
their obligations

Yes, even if you do not plan
to rectify, inspecting and
making records will be
evidence to later prove that
the defects are not your
fault
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5.1. What is a performance bond?
A bond is a written promise to pay money or do an action should certain circumstances occur or
a certain time elapses.

The contractor

2. Submit to the owner to ensure the
contractor’s performance

The owner

This bond is usually unconditional, it allows the owner to claim the money without having to prove
the breach of contract of the contractor.
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5.2. What if the bank refuses to pay under the bond?
In some other countries, the owner may file a lawsuit against the bank and easily get the
payment, since this is a clear breach of the bank’s duty.
In Vietnam, it will be as follows:
File a lawsuit against
the bank

The owner

Summon the contractor to
be a related party

The contractor

COURT

File an independent claim
against the owner

The court will need to settle the dispute between the owner and contractor before granting
the payment under the bond.
The unconditional bond completely loses its “unconditional” status in Vietnam, the owner still
has to prove the breach and wait for the conclusion of the court.
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5.3. Solutions
Ensuring that the bank is reputable

Having an arbitration agreement with the bank. Arbitration usually deals
with each matter separately and will not involve everything in one case
like the court.
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